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defend the trust and the duty to maintain impartiality. The 
analysis of this challenge is intertwined with the trustee's 
ability to use trust assets for payment of the trustee's 
attorney's fees. 

Probate Code section 16011 provides that a trustee has a 
duty to take reasonable steps to defend actions that may 
result in a loss to the trust. 57 The Probate Code provides 
that trustees have a duty to defend and preserve the trust 
by litigation if necessary, and that a trustee is entitled to 
reimbursement for those expenditures out of trust funds.58 

'"The underlying principle which guides the court in 
allowing costs and attorneys' fees incidental to litigation 
out of a trust estate is that such litigation is a benefit and 
a service to the trust,' and not for the personal benefit 
of the trustee."59 "[l]f the litigation is specifically for the 
benefit of the trustee, the trustee must bear his or her 
own costs incurred, and is not entitled to reimbursement 
from the trust."60 In sum, the cost of litigation that 
benefits the trust, including reasonable attorney's fees,61 

may be paid out of the trust funds62 in accordance with 
the equity rule that allows such charges as a proper 
means of securing contributions from those entitled to 
participate in the benefits of litigation. 63 The burden is on 
the trustee to show that the fee for the attorney was a 
proper disbursement.64 It is the trustee's duty to reduce 
trust expenses and legal fees so as to preserve as much as 
possible of the trust's remaining assets for the benefit of 
the beneficiaries. 65 

"If the trustee acts in good faith, [the trustee] has the 
power to employ such assistants and to compensate such 
assistants out of the assets of the trust even though he 
may not ultimately succeed in establishing the position 
taken by him as such trustee."66 

Trustees are generally empowered, either through express 
trust provisions or Probate Code sections, to hire attorneys 
to assist them in the administration of a trust.67 However, 
the exercise of that power, like all other powers authorized 
in either the trust language or the Probate Code, is not 
unchecked. Rather, under Probate Code section 16202, 
"[t]he grant of a power to a trustee, whether by the trust 
instrument, by statute, or by the court, does not in itself 
require or permit the exercise of that power. The exercise 
of a power by a trustee is subject to the trustee's F,duciory 
duties."68 Courts have thus held that, 

[t]he underlying principle which guides courts in 
allowing costs and attorneys' fees incidental to 
litigation out of a trust estate is that such litigation 
is a benefit and a service to the trust... . If litigation 
is necessary for the preservation of the trust, the 
trustee is entitled to reimbursement for his or 

her own expenditures from the trust; however, if 
the litigation is specifically for the benefit of the 
trustee, the trustee must bear his or her own costs 
incurred, and is not entitled to reimbursement 
from the trust. 69 

"The fundamental principle guiding the court's approval 
of reimbursing costs and attorney's fees from the trust 
estate in connection with litigation is that the litigation 
must contribute as a benefit and service to the trust."70 

The trustee is not entit led to reimbursement for the costs 
of litigation that are of no benefit to the trust and are 
caused by no fault of the beneficiaries,71 or that the trustee 
commenced unnecessarily.72 

If the trust does not derive benefit from the litigation 
or would not have gained any advantage even if the 
trustee had succeeded, there is no foundation for the 
reimbursement of litigation expenses from the trust 
assets.73 Further, it is proper to refuse to allow the 
trustee's attorney's fees where the services rendered were 
detrimental to the trust estate.74 

Conversely, when the litigation concerns interpretation of 
the instrument creating the trust and a determination of 
the proper execution of the trust, the trustee is directly 
interested in the trustee's representative capacity, and is 
authorized to employ counsel on behalf of the trust.75 Also, 
where the provisions of the trust are ambiguous and the 
commencement of an action for construction is necessary, 
or at least constitutes a reasonable step, an allowance for 
costs and attorney's fees may be made either to the trustee 
or to the complaining beneficiary.76 Where the trustee is 
faced with conflicting demands that threaten the trustee 
with possible liability, the trustee is entitled to bring an 
action for instructions, and, where the court finds that the 
action was necessarily brought, the trustee is entitled to be 
reimbursed out of the trust estate.77 

In trust litigation where one beneficiary stands to gain at 
another beneficiary's expense, the trustee must maintain 
neutrality if the trustee seeks to have the trustee's 
litigation fees and costs covered. "[W]hen a dispute arises 
as to who is the rightful beneficiary under a trust, involving 
no attack upon the validity or assets of the trust itself, the 
trustee ordinarily must remain impartial, and may not use 
trust assets to defend the claim of one party against the 
other."78 In contrast to the fiduciary duty to defend the 
trust, when dealing with challenges to trust amendments 
or restatements, courts have found that "the underlying 
action [is] not a challenge the existence of the trust; it [is] a 
dispute over who would control or benefit from it."79 

In Whittlesey, the court was faced with a challenge to a 
trust amendment by the decedent's niece who was the 
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47 Prob. Code, section 16002 (under the duty of loya lty, a 
trustee must administer the trust solely for the benefit of 
the beneficiaries). 

48 Prob. Code, section 16003. 

49 See also Prob. Code, section 16004 (trustee fiduciary duty 
to avoid conflicts of interest; no self-dealing or transaction 
adverse to beneficiary; duty not to use trust property for 
trustee's own profit or for any other purpose unconnected 
with the trust, nor to take part in any transaction in which the 
trustee has an interest adverse to the beneficiary). 

50 Hearst v. Ganzi (2006) 145 Cal.App.4th 1195, 1208. 

51 In re Gartenlaub's Estate (1921) 185 Cal. 648, 655. 

52 Zahnleuter, supra, 88 Cal.App.5th at pp. 1304-1305. 

53 Prob. Code, sections 15684, 16243. 

54 Prob. Code, section 16243 (emphasis added). 

55 Prob. Code, section 16247 (trustee has power to retain 
attorneys to advise or assist the trustee); see, e.g. , In re 
Gartenlaub's Estate, supra, 185 Cal. at p. 648. 

56 Kasperbauer v. Fairfield (2009) 171 Cal.App.4th 229, 235 (noting 
specifically that attorney's fees for preparing accounting and 
responding to beneficiaries' objections to accounting are 
aspects of trust administration); see Estate of Beach (1975) 
15 Cal.3d 623, 644 (trustee entitled to reimbursement from 
trust for reasonable legal expenses incurred in defending 
trust in capacity as trustee); Hollawayv. Edwards (1998) 68 
Cal.App.4th 94, 97 (successful defense of allegations against 
trustee benefited trust by eliminating questions regarding 
whether the trustee had properly administered trust); Estate of 
Cassity (1980) 106 Cal.App.3d 569, 574 (former trustee entitled 
to reimbursement of legal expenses where he successful ly 
defended himself from surcharge for conduct determined to 
have been proper). 

57 Prob. Code, section 16011; see also Prob. Code, section 16010 
(trustee duty to take reasonable steps to enforce claims that 
are part of the trust property). 

58 People ex rel. Harris v. Shine (2017) 16 Cal.App.5th 524, 535 (if 
trustee has successfu lly defended against removal or surcharge, 
trustee can be reimbursed from the trust for fees used in that 
successful defense) (citing Hollaway v. Edwards, supra, 68 Cal. 
App.4th at p. 99; Conservatorship of Lefkowitz (1996) 50 Cal. 
App.4th 1310, 1314). 

59 People ex rel. Harris, supra, 16 Cal.App.5th at p. 534 (quoting 
Whittlesey, supra, 104 Cal.App.4th at p. 1230). 

60 Terry, supra, 131 Cal.App.4th at p. 1461 (citing Metzenbaum, 
supra, 115 Cal.App.2d at p. 399). 

61 In re Gartenlaub's Estate, supra, 185 Cal. 648. 

62 Whittlesey, supra, 104 Cal.App.4th 1221. 

63 Winslow v. Harold G. Ferguson Corp. (1944) 25 Cal.2d 274. 

64 See, e.g., In re Thompson (1894) 101 Cal. 349. 

65 Donahue v. Donahue, supra, 182 Cal.App.4th at p. 270 (trustee 
must subjectively believe the legal fees were necessary or 

appropriate to carry out the trust's purpose, and trustee must 
show those beliefs were objectively reasonabl e). 

66 Evans v. Super. Ct. (1939) 14 Cal.2d 563. 

67 See, e.g., Prob. Code, section 16247. 

68 Prob. Code, section 16202 (emphasis added). 

69 Terry, supra, 131 Cal.App.4th at p. 1461 (emphasis added). 

70 People ex rel. Harris v. Shine, supra, 16 Cal.App.5th 524; Donahue 
v. Donahue, supra, 182 Cal.App.4th 259. 

71 See, e.g., Trolan v. Trolan (2019) 31 Cal.App.5th 939. 

72 See, e.g., Conley v. Waite, supra, 134 Cal.App. 505. 

73 See, e.g., Butler v. LeBouef (2016) 248 Cal.App.4th 198. 

74 See, e.g., In re Mele/Ian's Estate (1936) 14 Cal.App.2d 271. 

75 See, e.g., In re Gartenlaub's Estate, supra, 185 Cal. 648. 

76 See, e.g., In re Jones' Estate (1955) 130 Cal.App.2d 196; see 
also Breslin v. Breslin (2021) 62 Cal.App.5th 801 (trustee filed 
petition for instructions to determine proper beneficiaries from 
a handwritten list of 24 charities found in the pocket of the 
estate planning binder; beneficiary's challenge to the trustee's 
attorney's fees was denied). 

77 Security-First Nat. Bank of Los Angeles v. Tracy (1943) 21 
Cal.2d 652. 

78 Doolittle, supra 241 Cal.App.4th 529. 

79 Ibid. 

80 Whittlesey, supra, 241 Cal.App.4th at pp. 1224-1225. 

81 Whittlesey, supra, 241 Cal.App.4th at p. 1226. 

82 Ibid. 

83 Whittlesey, supra, 241 Cal.App.4th at p. 1231. 

84 Metzenbaum, supra, 115 Cal.App.2d 395. 

85 See section, Ill. A infra. 

86 Doolittle, supra, 241 Cal.App.4th at pp. 537-538. 

87 People ex rel. Harris v. Shine, supra, 16 Cal.App.5th 524 (costs 
of a successful defense to a trustee removal or surcharge 
petition are generally chargeable against the trust even though 
trustee personally benefits as a result.); see also Prob. Code, 
section 15642, subd. (d) (if the probate court has found that 
a party filed a petition for removal of a trustee in bad faith, 
and that removal would be contrary to the trustor's intent, 
the court may order that the person who sought the trustee's 
removal shall bear all or part of the costs of the proceeding, 
including reasonable attorney's fees). 

88 Doolittle, supra, 241 Cal.App.4th at p. 544. 

89 Id. at p. 534 (emphasis added). 

90 Doolittle, supra, 241 Cal.App.4th at p. 537. 

91 Doolittle, supra, 241 Cal.App.4th at p. 544. 

92 Id. at p. 538 (emphasis added). 

93 Ibid. 

94 Zahnleuter, supra, 88 Cal.App.5th at pp. 1305-1306. 

95 Ibid. 
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96 Whittelsey, supra, 104 Ca l.App.4th at p. 1228. 

97 Zahnleuter, supra, 88 Cal.App.5th at p. 1308. 

98 Id. at p. 1308 (citing Terry, supra, 131 Ca l. App.4th at p. 1462; 
Whittlesey, supra, 104 Ca l.App.4th at p. 1231). 

99 Id. at p. 1307. 

100 Id. at p. 1308 (citing Whittlesey, supra, 104 Ca l. App.4th at p. 
1231). 

101 Id. at p. 1307 (citing Whittlesey, supra, 104 Cal.App.4th at pp. 
1230-1231; Terry, supra, 131 Cal.App.4th at pp. 1462-1464). 

102 Zahnleuter, supra, 88 Ca l. App.5th at p. 1310. 

103 Id. at pp. 1310-1311 (whi le the trustee's accounting provided 
date fees were paid, payee, and amount pa id, accounting 
did not include any information regarding specific services 
performed for fees incurred). 
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104 Zahnleuter, supra, 88 Cal.App.5th at p. 1310 (citations to Prob. 
Code, section 15684 (trustee is entit led to reimbursement for 
expenditures that were properly incurred in the administration 
of a trust); section 16247 (trustee's power to hire), and section 
16243 (trustee authority to pay attorneys to assist in the 
administration of a trust). 

105 Id. at p. 1310. 

106 Zahnleuter, supra, 88 Ca l.App.5th at p. 1311. 

107 Id. at p. 1311. 

108 Ibid. 




