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Recent Trends in Bankruptcy Filings—National

Source: Administrative Office, 
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Bankruptcy Trends—Impact of Private Equity 
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The State 
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The “insurer-insured” privilegeBroad View:

Heightened burdens and single-client
relationshipsNarrow View:

Most states are somewhere in
between

Majority 
View:









2 0 2 52 0 2 5

Are Communications with Brokers Privileged?
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In some states, same standard as insurers

In others, disclosure waives the privilege

The best argument for privilege: Agency
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What Is an Executive Order?

• What is an Executive Order? 

– Written directive from the President that 
directs the federal government to take 
specific actions
• Based on existing laws or Presidential 

powers

– Typically directed at the government but 
can have indirect effect on private sector

– Challenged in court

• The second Trump Administration has 
issued a historic number of Executive 
Orders
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Diversity, Equity and Inclusion EO’s: 
What’s an Employer to Do?
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What Should an Employer Do?

• Review DEI policies and practices
• Retitle positions, programs?
• Continue training, but review  training materials 

(purposes, examples)
• Remember that federal EO’s are not the only 

concern: federal statutes, state laws, private 
litigation

© 2025 Lathrop GPM. All rights reserved. Dissemination and duplication is prohibited without express consent from the author. The 
content is intended for informational purposes and is not legal advice or a legal opinion of Lathrop GPM.
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How Executive Orders May Impact Private Businesses

• Executive Order 14173: Sec. 4 “As a part of this plan, each agency shall identify up to nine potential 
civil compliance investigations of publicly traded corporations, large non-profit corporations or 
associations, foundations with assets of 500 million dollars or more, State and local bar and medical 
associations, and institutions of higher education with endowments over 1 billion dollars;”

• Civil Compliance Investigations 

– May be conducted by DOJ including civil division or US Attorney’s Office, or agencies including Department of 
Education, Labor, EEOC, potentially IRS 

• Private businesses will be impacted through federal contracts, grants, federal funding; non-profits 
potentially impacted through tax-exempt status

Required in all federal agreements going forward:

• Contractor must certify it is not “operating any DEI program that violates federal anti-discrimination laws”

• Contractor must acknowledge that “compliance with such laws is material to government payment” 
(False Claims Act risk)

© 2025 Lathrop GPM. All rights reserved. Dissemination and duplication is prohibited without express consent from the author. The content is intended for informational purposes and is not legal advice or a legal opinion of Lathrop GPM. 54
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Tariffs, Customs and Export Controls: Data Mining to 
Detect Violations 

© 2024 Lathrop GPM. All rights reserved. Dissemination and duplication is prohibited without express consent from the author. The content is intended for informational purposes and is not legal advice or a legal opinion of Lathrop GPM.

Source: Wikipedia







https://www.justice.gov/usao-sdny/pr/us-attorney-announces-228-million-settlement-civil-fraud-lawsuit-against-vitamin
https://www.justice.gov/archives/opa/pr/multinational-industrial-engineering-company-pay-22-million-settle-false-claims-act
https://www.justice.gov/archives/opa/pr/japanese-based-toyo-ink-and-affiliates-new-jersey-and-illinois-settle-false-claims-allegation
https://www.justice.gov/usao-wdtx/pr/importers-pay-more-52-million-resolve-allegations-they-evaded-customs-duties-violation




https://www.cbp.gov/trade/eapa/notices-action












Rob Clark Jr., CIA, CCEP, CBM, CVP
Chief Audit & Compliance Officer

A.I., Ethics &
Cybersecurity

RobClarkSpeaking@gmail.com

770.815.7922

​linkedin.com/in/robclarkjr/

RobClarkJr.com









ωíŬűǈϔűǈϔƁǜǈǔϔǔŬŌϔ
ľŌŤƚǀŌϔƽűĿǔǜǀŌΪϔ

ΪϔǔŬŌϔϋ ŤǔŌǀόϔ
picture will 
ľŌϔģƏģȄűƑťΫϊϔ

Rob Clark, Jr. © 2025







… to avoid the IT department assigning you an error code:

ñID ï 10 ïTò

IDIOT

Donôt become the weakest linké

Rob Clark, Jr. © 2025



































RobClarkJr.com © 2025

R
O

B
U

S
T

N
E

S
S

T
R

A
N

S
P

A
R

E
N

C
Y

D
A

T
A

 P
R

IV
A

C
Y

F
A

IR
N

E
S

S

E
X

P
L

A
IN

A
B

IL
IT

Y



















University of Missouri-Kansas City School of Law University of Missouri-Kansas City School of Law 

UMKC School of Law Institutional Repository UMKC School of Law Institutional Repository 

Faculty Works Faculty Scholarship 

2024 

Partisan Judges Partisan Judges 

Steve Leben 

Follow this and additional works at: https://irlaw.umkc.edu/faculty_works 

 Part of the Judges Commons, Law and Politics Commons, and the Litigation Commons 

University of Missouri-Kansas City School of Law

UMKC School of Law Institutional Repository

Faculty Works

2024

Partisan Judges
Steve Leben

Faculty Scholarship

& Part of the Judges Commons, Law and Politics Commons, and the Litigation Commons

Follow this and additional works at: https://irlaw.umkc.edu/faculty_works

https://irlaw.umkc.edu/
https://irlaw.umkc.edu/faculty_works
https://irlaw.umkc.edu/faculty_scholarship
https://irlaw.umkc.edu/faculty_works?utm_source=irlaw.umkc.edu%2Ffaculty_works%2F1011&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/849?utm_source=irlaw.umkc.edu%2Ffaculty_works%2F1011&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/867?utm_source=irlaw.umkc.edu%2Ffaculty_works%2F1011&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/910?utm_source=irlaw.umkc.edu%2Ffaculty_works%2F1011&utm_medium=PDF&utm_campaign=PDFCoverPages
















2.LEBEN.MAN.FIN (DO NOT DELETE) 12/26/2024  11:48 AM 

524 ARKANSAS LAW REVIEW Vol.  77:3 

The Court split 7–2 over a statutory ambiguity in Lockhart 
v. United States.49  There, a sentence-enhancement statute, 18 
U.S.C. § 2252(b)(2), provided a 10-year mandatory minimum 
sentence if the defendant had a prior state conviction for crimes 
“relating to aggravated sexual abuse, sexual abuse, or abusive 
sexual conduct involving a minor or ward.”50  The question—key 
for Lockhart’s future—was whether the phrase at the end, 
“involving a minor or ward,” applied to all three of the defined 
state crimes or just the last one.51  If it applied to all, he would not 
get the minimum sentence; none of his past offenses involved a 
minor or ward.52  But if the phrase applied only to the last listed 
crime (“abusive sexual conduct”) but not the first two 
(“aggravated sexual abuse” and “sexual abuse”), he would get the 
minimum sentence because he had a conviction for sexual abuse 
against an adult girlfriend.53 

Once again, language rules provided no clear guidance.  One 
rule, the last-antecedent canon, would say to apply an adjective to 
the nearest antecedent.54  But another rule, the series-qualifier 
canon, would apply the adjective to all nouns in the series if that 
would be a straightforward, parallel construction.55  

Writing for the majority, Justice Sotomayor applied the last-
antecedent canon56 and gave an ordinary-language example:  

It would be as if a friend asked you to get her tart lemons, 
sour lemons, or sour fruit from Mexico.  If you brought back 
lemons from California, but your friend insisted that she was 
using customary speech and obviously asked for Mexican 
fruit only, you would be forgiven for disagreeing on both 
counts.57  

 
49. See generally Lockhart v. United States, 577 U.S. 347 (2016). 
50. 18 U.S.C. § 2252(b)(2); see also Lockhart, 577 U.S. at 347. 
51. 18 U.S.C. § 2252(b)(2); see also Lockhart, 577 U.S. at 347. 
52. Lockhart, 577 U.S. at 347. 
53. Id. 
54. See ANTONIN SCALIA & BRYAN A. GARNER, READING LAW: THE 

INTERPRETATION OF LEGAL TEXTS 144-46 (1st ed. 2012). 
55. Id. at 147-51. 
56. Lockhart, 577 U.S. at 350-51. 
57. Id. at 357. 
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The decline in trust and public approval reaches courts and 
judges too.  Before the U.S. Supreme Court’s 2000 decision in 
Bush v. Gore,136 a case that had obvious political resonance since 
it essentially decided a presidential election, more than sixty 
percent of the public approved the Court’s performance.137  But 
approval began to decline and a partisan divide in views 
emerged—Republican approval was higher when Republican 
presidents were appointing justices and conservative rulings 
emerged.138  Democratic approval was higher when Democratic 
presidents were appointing justices and high-profile rulings that 
were somewhat more liberal emerged.139  By the start of the 2023 
Term, however, the Court’s approval rating was only forty-one 
percent overall (one point above a fifty-year “record-low” 
reached in 2021).140 

This drop in approval comes with a stark partisan divide.  In 
a survey conducted in 2022, seventy-four percent of Republicans 
approved of the Court but only thirteen percent of Democrats did.  
Meanwhile, the public views courts generally, not just the 
Supreme Court, as political actors.141  In Summer 2023, fifty-
three percent of respondents said U.S. Supreme Court justices 
“rule[] mainly on the basis of their partisan political view[s] rather 
than on the basis of the law,” while thirty-three percent said they 

 
136. See generally Bush v. Gore, 531 U.S. 98 (2000). 
137. Jones, supra note 129.  
138. See Justin McCarthy, GOP Approval of Supreme Court Surges, Democrats’ 

Slides, GALLUP (Sept. 28, 2017), [https://perma.cc/F9AK-B8DM]; Lydia Saad, Supreme 
Court Enjoys Majority Approval at Start of New Term, GALLUP (Oct. 2, 2019), [https://
perma.cc/UD62-8DGB]; Mohamed Younis, Democrats’ Approval of Supreme Court at 
Record-Low 13%, GALLUP (Aug. 2, 2022), [https://perma.cc/8RHJ-N296]; Jones, supra note 
129.  

139. See Younis, supra note 138; McCarthy, supra note 138; Jones, supra note 129. 
140. Megan Brenan, Views of Supreme Court Remain Near Record Lows, GALLUP 

(Sept. 29, 2023), [https://perma.cc/X9MW-KWHL]; Jeffrey M. Jones, Approval of U.S. 
Supreme Court Down to 40%, a New Low, GALLUP (Sept. 23, 2021), [https://perma.cc
/P3VT-N47Y].  See generally Jeffrey M. Jones, Supreme Court Trust, Job Approval at 
Historical Lows, GALLUP (Sept. 29, 2022), [https://perma.cc/6PGF-8MMD]. 

141. Daniel De Visé, The American Public No Longer Believes the Supreme Court is 
Impartial, THE HILL (Jan. 11, 2023, 6:00 AM), [https://perma.cc/HYT7-47GA]; State of the 
State Courts, NAT’L CTR. FOR STATE COURTS 13, [https://perma.cc/5JZR-KDGS] (last 
visited Sept. 9, 2024).  
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rule on the law and fourteen percent said they didn’t know.142  At 
the state-court level, sixty-one percent said in a 2023 survey that 
the term “‘political’ describes courts [in their state] well or very 
well,”—an increase from fifty-three percent only two years 
before.143 

For judges, the decline in confidence in the institution is 
joined by a decline in the belief that individual judges are honest 
and ethical.  Gallup has a survey question it regularly asks about 
various professions:  “Please tell me how you would rate the 
honesty and ethical standards of people in these different fields–
very high, high, average, low or very low?”144  The last time the 
survey included judges was in 2022; only thirty-nine percent of 
respondents thought judges had “high” or “very high” standards 
for honesty and ethics.145  That was down from fifty-three percent 
in a 1999 survey and was only one point above the lowest level 
yet recorded for judges in December 2021.146  

Given the low trust today in institutions generally, one might 
think that this decline in opinions about judges is just part of an 
across-the-board rejection of professions.  But that’s not the case:  
the public continues to have high views of some professions.147  
In that same December 2021 survey, several professions rated at 
or above fifty percent for having “high” or “very high” standards 
for honesty and ethics—among them, nurses (eighty-one 
percent), medical doctors (sixty-seven percent), grade-school 
teachers (sixty-four percent), police officers (fifty-three percent), 
and day-care providers (fifty percent).148  Judges, at thirty-eight 

 
142.  Hannah Demissie, Most Americans Approve of Supreme Court Decision 

Restricting Use of Race in College Admissions: Poll, ABC NEWS (July 2, 2023, 8:00 
AM), [https://perma.cc/NPS8-MUJW].  

143. Public Opinion Survey Shows Slight Improvement for State Courts During 
Challenging Times, NAT’L CTR. FOR STATE CTS. (Dec. 20, 2023), [https://perma.cc/838Y-
T6B9]; State of the State Courts, supra note 141. 

144. Honesty/Ethics in Professions, GALLUP, [https://perma.cc/5HED-P7T9] (last 
visited Sept. 10, 2024). 

145. Id. 
146. Id.  Gallup doesn’t ask about judges every year, but it has done so ten times from 

1999 to the present.  Id.  See also Lydia Saad, Military Brass, Judges Among Professions at 
New Image Lows, GALLUP (Jan. 12, 2022), [https://perma.cc/U8K5-BK32]. 

147. See Saad, supra note 146. 
148. Id.  
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145. 1d. Gallup doesn't ask about judges every year, but it has done so ten times from
1999 to the present. Id. See also Lydia Saad, Military Brass, Judges Among Professions at
New Image Lows, GALLUP (Jan. 12, 2022), [https://perma.cc/U8K5-BK32].

147. See Saad, supra note 146.
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percent, were right alongside auto mechanics (thirty-five percent) 
and just above nursing-home operators (twenty-seven percent).149  

There is also a declining view of the fairness of courts.  In a 
2023 national survey, only forty-six percent thought the phrase 
“provide[s] equal justice to all” described the courts in their state 
“well or very well”—down from sixty-two percent in 2014.150  A 
plurality in 2023, forty-eight percent, said that “provide[s] equal 
justice to all” described the courts in their state “not very well” or 
“not very well at all.”151  The numbers are worse for non-White 
subgroups.152  Subgroup information hasn’t been posted publicly 
for 2023, but the 2022 survey showed a sixty-one percent to thirty 
percent margin among Black respondents (favoring “not very 
well” or “not very well at all” over “well” or “very well”).153  For 
Hispanic respondents, it was fifty-nine percent not well/not very 
well to thirty-eight percent well/very well.154 

All of this is highly problematic for a branch of government 
designed to resolve conflicts.  Courts resolve individual conflicts 
in civil lawsuits, specific violations of criminal law in civil cases, 
and many policy disputes that can arise in either civil or criminal 
cases.  But if the public lacks trust in the courts, we can hardly 
expect the court’s resolution of a conflict to be respected, and in 
civil cases, to be complied with voluntarily as often.155 

 

 
149. Id. 
150. State of the State Courts, supra note 141, at 8. 
151. Id. 
152. See The State of State Courts: A 2022 NCSC Public Opinion Survey, NAT’L CTR. 

STATE CTS. 9, [https://perma.cc/2733-YTGD] (last visited Sept. 30, 2024). 
153. Id. 
154. Id. 
155. See generally Tom R. Tyler & Jonathan Jackson, Popular Legitimacy and the 

Exercise of Legal Authority: Motivating Compliance, Cooperation, and Engagement, 20 
PSYCHOL. PUB. POL’Y & L. 78 (2014); see also Tom R. Tyler, Procedural Justice and the 
Courts, 44 CT. REV. 26, 28 (2008).  A good overview of procedural-justice principles can be 
found in a bench card for trial judges produced jointly by the American Judges Association, 
the Center for Court Innovation, the National Center for State Courts, and the National 
Judicial College.  See generally Procedural Fairness/Procedural Justice: A Bench Card for 
Trial Judges, 53 CT. REV 593 (2017). 
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percent margin among Black respondents (favoring "not very
well" or "not very well at all" over "well" or "very well'). 153 For
Hispanic respondents, it was fifty-nine percent not well/not very
well to thirty-eight percent well/very well. 154

All of this is highly problematic for a branch of government
designed to resolve conflicts. Courts resolve individual conflicts
in civil lawsuits, specific violations of criminal law in civil cases,
and many policy disputes that can arise in either civil or criminal

But if the public lacks trust in the courts, we can hardly
expect the court's resolution of a conflict to be respected, and in
civil cases, to be complied with voluntarily as often. Iss

149. Id.
150. State of the State Courts, supra note 141, at 8.
151. Id.

152. See The State of State Courts: A 2022 NCSC Public Opinion Survey, NAT'L CTR.

155. See generally Tom R. Tyler & Jonathan Jackson, Popular Legitimacy and the
Exercise of Legal Authority: Motivating Compliance, Cooperation, and Engagement, 20
PsychoL. PUB. POL'Y & L. 78 (2014); see also Tom R. Tyler, Procedural Justice and the
Courts, 44 CT. REV. 26, 28 (2008). A good overview of procedural-justice principles can be
found in a bench card for trial judges produced jointly by the American Judges Association,
the Center for Court Innovation, the National Center for State Courts, and the National
Judicial College. See generally Procedural Fairness/Procedural Justice: A Bench Card for
Trial Judges, 53 CT. REV 593 (2017).

li in 23, For eight per seney said that eprovides equal

STATE CTS. 9, [https://perma.cc/2733-YTGD] (last visited Sept. 30, 2024).
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important caveat on the benefits of intellectual humility discussed 
here.  Whatever is cause and effect, having intellectual humility 
accompanies the traits noted, and those traits should be helpful in 
the ways discussed here.  

Second, I am not suggesting that appointing authorities use 
these validated screening tests to determine the intellectual 
humility of judicial candidates.  I am only suggesting that in the 
process of selecting candidates, all appointing authorities 
(including the voters when they make the decision) should look 
for intellectual humility.  That may leave a gap between what 
research would show for people screened with validated tests and 
those informally screened in the appointment or nomination 
process.  Perhaps further research by social scientists will show 
that the answer to two or three key questions in a screening 
interview would roughly match the result of a more-extensive 
test.  At present, though, no research has validated a short-form 
inquiry. 

Third, sometimes there may be a need for quick decisions 
and little time for deliberative thinking.  As one set of researchers 
put it, “[a]rguably, contexts calling for judgement by a certain 
deadline and/or based on a pre-defined set of existing facts (such 
as a legal court, war room or executive business meeting) can 
benefit from intellectual humility only when permitted by time 
and the due process of law.”246  The example of the need to make 
a decision during wartime might well require immediacy, not 
lengthy deliberation, and some in-court proceedings need quick 
rulings (on the many evidentiary objections that can occur in a 
trial, for example).  But merits rulings in court benefit from 
reflective decision-making, and intellectual humility should be a 
significant plus-factor there. 

D. Those Who Choose Judges Should Look for Intellectual 
Humility in Judicial Candidates 

Given the potential benefits to the judiciary from having 
judges with intellectual humility, it would be good to have more 
judges with this trait.  No study has tried to determine whether 

 
246. Id. at 532-33. 
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