Page 1

@ LexisNexis|

1 of 15 DOCUMENTS
New Appl eman | nsurance Law Practice Guide

Copyri ght 2013, Matthew Bender & Conpany, Inc., a nmenber of the LexisNexis
G oup.

Vol ume 4: Separate Lines of |nsurance
PART | New Appl eman | nsurance Law Practice Cuide
Chapt er 42 UNDERSTANDI NG ENVI RONVENTAL | NSURANCE
4-42 New Appl eman | nsurance Law Practice Guide 42.syn
AUTHOR: by Robyn L. Anderson, WIlliam G Beck and Jessica E. Merrigan

8§ 42.syn Synopsis to Chapter 42: UNDERSTANDI NG ENVI RONVENTAL | NSURANCE

42.01 Scope.

42.02 Key Practice Insights.

42.03 Master Checklist.

42.04 Begin with Basic Coverage Considerations.
42.04[ 1] Identify Al Potentially Applicable CA& Policies.
42.04[ 2] Locate Al Potentially Applicable CG Policies.
42.04[ 3] Ascertain Wich State Law Applies.
42.04[ 4] Consider Wich Party Bears the Burden of Proof.

42.04[ 5] Appreciate That The Insurers' Duty to Defend |Is Broader Than the Duty
to I ndemify.

42.04[ 6] Determ ne When the Duty to Defend Is Triggered in the Context of
Envi ronnent al Renedi ati on.

42.04[ 7] Determine Proper Categorization of Environmental Costs: Defense vs.
I ndemmi ty.

42.05 Determ ne the Scope of Potential Environnmental Insurance C ainms Under
General Liability Policies.

42.05[ 1] Meeting the Requirements for Covered "Bodily Injury."



Page 2
4-42 New Appl enan | nsurance Law Practice Guide 42.syn

42.05[ 2] Meeting the Requirements for Covered "Property Danage.”
42.05[ 3] Meeting the Requirenents for Covered "Personal Injury."

42.05[ 4] Appreciate the Differences Between "Accident” and "CQccurrence" Based
Pol i ci es.

42. 05[ 5] Understand the Subtle Distinctions and Potentially Large Consequences
of the Policy's "Qccurrence" Definition

42.05[5][a] "Neither Expected Nor I|ntended."
42.05[5][b] "During the Policy Period."

42. 05[ 6] Consi der Whet her Renedi ati on and Response Costs Are Excl uded
Equi tabl e Relief or Covered "Danages."

42. 06 Understand Wiich Policies Are Potentially Triggered by the
Envi ronnental C aimand How the Caim My Be All ocated

42. 06[ 1] Consider Wiich Trigger Theory Applies.

42.06[ 1][a] But Keep in M nd That Trigger Theories Are Not Miutually
Excl usi ve.

42.06[ 1] [ b] Exposure Trigger.
42.06[ 1] [c] Continuous Trigger.
42.06[1][d] Injury-in-Fact Trigger.
42.06[ 1] [e] Manifestation Trigger
42.06[ 1][f] Triple Trigger.
42.06[ 2] Understand the Inpact of Basic Allocation Theories.
42.06[ 2] [a] Consider That There Are Three Basic Approaches to Al location.
42.06[ 2] [b] Policyhol ders Oten Advocate "All Sunms" Allocation
42.06[2][c] Insurers Tend to Seek "Pro Rata" Allocation.
42.06[2][d] Sone Courts Use a Hybrid Approach to Allocation
42.07 Evaluate Policy Limtations, Exclusions and Cormbn Coverage Def enses.
42.07[ 1] Consider Whether the Injury or Damage WAs "Expected or Intended."

42.07[ 2] Determ ne Whether the ClaimFalls Qutside the Scope of the "Oaned
Property" Excl usion.

42.07[ 3] Know Whet her Coverage May Exi st Despite a "Partial™ Pollution
Exclusion in the Policy.
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42.07[ 4] Consider Whether the ClaimFalls Qutside the Scope of Any "Absol ute”
Pol | uti on Excl usi on.

42.07[ 5] Understand the Requirenments for a "Late Notice" Defense to Coverage.

42.07[ 6] Appreciate the Scope of the "Known Loss" Doctrine and How It May
Affect Insurability of an Environmental C aim

42.08 Determ ne Whet her Settlenment of the Environnental Insurance Claimls in
the Parties' Best Interests.

42.08[ 1] Coverage Litigation Is Costly and Ti ne- Consum ng.

42.08[ 2] Consider a Confidentiality, Standstill and Tolling Agreement to Deter
a Lawsuit and Facilitate Settl ement Negoti ati ons.

42.08[ 3] Understand Tining Constraints |If Coverage Litigation |Is Pursued.

42.08[ 4] Consider Negotiating the Scope of a Settlenent Before Di scussing
Fi nanci al Termns.

42.08[ 5] Understand the Nuances of Insurance Recovery and Settlenent Wthin
t he London Market.

42.09 Consider Historic First-Party Property Coverage.
42.10 Determine If AOd Autonobile Liability Policies May Be Rel evant.

42.11 Understand the Nunerous Types of Environnmental |nsurance Products in
the Current Market.

42.11[ 1] Overview of Current Environnental Poli cies.
42.11[ 2] Pollution Legal Liability.

42.11[ 3] Renedi ati on "Cost Cap" |nsurance.

42.11[ 4] Secured Creditor Coverage.

42.11[ 5] Contractor's Insurance.

42.11[6] Blended Finite Risk

42.12 Know When and Way Current Environmental |nsurance Products Are Needed
Most .

42.13 Negotiate the Best Coverage Terns and Beware of Common Pitfalls.
42.13[ 1] Incorporating a Favorabl e and Enforceabl e Choi ce of Law Provision
42.13[ 2] Establishing the Appropriate Coverage Tine.

42.13[2][a] Policy Coverage Period.
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42.13[ 2] [ b] Extension of Coverage or Reporting Period.
42.13[ 3] Defining "Known Conditions."
42.13[ 3] [a] Defining Insured s Know edge.

42.13[ 3] [ b] Coverage for Known Conditions.

42.13[ 4] Dealing with Nanmed | nsureds, Additional Insureds and Insured vs.

| nsured Excl usions.

42.13[ 5] Consider Scope of "Bodily Injury."

42.13[ 6] Consider Scope of "Property Damage."
42.13[6][a] On-Site and O f-Site Danage.
42.13[ 6] [b] Loss of Use.
42.13[6][c] Third-Party Property Danage and Sti gna.

42.13[ 7] Consider Potential Other Loss / Damages.
42.13[ 7] [a] Defense Costs.

42.13[ 7] [ b] Exclusion of Punitive Danages.
42.13[7][c] Exclusion of Civil Penalties.
42.13[7][d] Coverage for Natural Resource Danages.

42.13[ 8] Dealing with "Intentional Act" Exclusions.

42.13[9] Dealing with Contractual Liability Excl usions.

42.13[ 10] Procuring Ml d Coverage.

42.14 Final Thoughts on Strategy.

by Robyn L. Anderson, WIlliam G Beck and Jessica E. Merrigan n*

FOOTNOTES:
(nl2) Footnote *. Updates by publisher's editorial staff.
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42.01 Scope.

This chapter identifies the different types of insurance that may respond to
environnental liabilities and exposures, and it outlines the commonly disputed
coverage issues that can arise under this insurance. First, the chapter exani nes
envi ronnental clains asserted agai nst historical conprehensive general liability
(later named "commercial" general liability) ("CGA") policies. Despite decades

of coverage litigation, the legal framework for analyzing clains under these
policies remai ns nuanced and conplicated. Careful consideration rmust be given
not only to the various exclusions for pollution clainms, which were introduced
after the early 1970s, but also to other insurance provisions of genera
application, which can inmpact coverage for environmental liabilities. Next, the
chapter briefly highlights the potential coverage for environmental clainms under
first-party property policies or autonobile policies, even though such policies
are comonly overl ooked and di sm ssed by policyhol ders. The chapter then turns
to environnental inpairment liability insurance ("EIL") policies and various
current environnental insurance products or arrangenents. These policies can be
tailored to fund environnmental cleanup or otherw se provide needed security in
the context of financing real estate transfers and transactions. Understandi ng
the salient terns and their nuances is key to procuring a policy that will neet
t he expectations of both the insured and the insurer. Although this chapter
focuses specifically on the practical and | egal issues inpacting environmental

i nsurance clains, practitioners also should consider the above chapters on
Coverage Analysis (Chapters 1-13) and Coverage Litigation (Chapters 14-28).

Legal Topics:

For related research and practice naterials, see the follow ng | egal topics:
I nsurance LawBad Faith & Extracontractual LiabilityGeneral Overvi ew nsurance
LawBad Faith & Extracontractual LiabilitySettlement ObligationsThird Party
C ai s
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42.02 Key Practice Insights.

When an insured is faced with a potential or actual environmental liability, it
should first determine the universe of insurance potentially available to help
cover the liability. Simlarly, insurers receiving notice of environnenta
i nsurance clainms fromtheir policyhol ders should determ ne whether there is
other insurance that nmay al so respond to the sane risk. These policies my
include historic CA policies, property policies or even comercial autonobile
policies. Consideration should be given to a conpany's historic insurance
portfolio and the portfolio of any predecessor or affiliated conpanies involved
in the operations or transactions giving rise to liability. Policy archaeol ogy
may be necessary to identify or |ocate any mssing policy evidence. A nunber of
conpani es, consultants and counsel specialize in archaeology to help locate old
and m ssing policies. The insured' s coverage portfolio may al so include EIL
policies or other current products that would respond to the exposure, and the
i nsured shoul d consi der how the various policies interrelate.

Once the relevant old policies are identified and organi zed, consideration
shoul d be given to choice of law principles to determ ne which state | aw may
govern any insurance di spute. Al though sone fundanental principles of contract
interpretation and insurance law may vary little fromjurisdiction to
jurisdiction, many environnental disputes turn on coverage issues that vary
greatly fromjurisdiction to jurisdiction. Thus, the practitioner should
understand the dispositive |aw-or |ack thereof--on key issues such as owned
property exclusions, pollution exclusions, the known | oss doctrine, late notice,
trigger, allocation, treatnment of environnmental costs as defense versus

i ndemity, the "occurrence" definition, and nore, as discussed bel ow. Depending
on the facts of the underlying environnental claimand the |egal framework under
which the case will be analyzed, the parties may want to consider early

settl enent negotiations to avoid, or otherwi se mninze, costly coverage
litigation. That being said, the parties should also understand timng and forum



Page 7
4-42 New Appl eman | nsurance Law Practice Qui de 42.02

consi derati ons when deciding if, when and where to file coverage litigation

Beyond eval uating and pursuing coverage under the policies in place, a party may
consi der whet her obtaining additional or new environnental insurance could

assist in handling environmental liability. If renediation is necessary, a
"cost-cap" environnmental insurance policy may be a useful tool in limting the
i nsured's exposure fromcost overruns. In addition, a pollution legal liability

i nsurance policy can provide protection to an insured for unknown future
liabilities associated with environmental danage. Sone entities may w sh to
obtain a combination of the two, a blended finite risk policy, in order to
establish renediation and liability costs up front and protect the insured from
future liability frompollution clainms and renediati on overruns. G ven the
variety of policies available, an insured nust carefully consider its
environnental liability and the needed protection before seeking coverage. In
addition, because the current environmental insurance policies are individually
negoti ated, negotiation of a policy will likely be tinme consunming and require
careful attention to detail by the insured and insurer. The terms of any policy
nmust be devel oped to address the specific conditions of a given site, and the
needs of the insured.

There are an unusual ly great number of conplex and interrelated strategic

consi derations involved in presenting and litigating coverage clainms for
environnental matters. Successful representation of a client with an

envi ronnent al coverage problemrequires a thorough grasp of the | egal sources of
environnental liability, the history of waste di sposal practices, the science of
environnental investigation and remedi ation, the insurance industry's response
to environmental risk over the years, the different constructions applied to
identical policy wording in different states, and the applicable rules on choice
of law in each candidate forum Insurance considerations may affect how the
underlying claimof environnental liability shoul d be defended or settl ed.

In coverage litigation, defining either side's conplicated scientific factua
contentions about how and when contani nati on was caused, how | ong and where the
contam nati on noved, when the contam nation was or m ght have been di scovered
and how the responsi bl e party responded or m ght have responded, all can
fundanmental |y affect how much coverage is avail able and what part of the
liability, if any, the policyhol der nust absorb. Contentions that inprove clains
against primary insurers may dimnish clainms agai nst excess insurers. |ssues
concerni ng deductible, self-insured retentions and retrospective premnm um

cal cul ati ons nust be considered. No "one-size-fits-all" approach will succeed
consi stently.

Environnental litigation uniquely involves questions of good faith and fair
deal i ng. Facing an expanded uni verse of environmental clainms and seeing the
col l apse of key reinsurance entities, several nmjor donestic insurers forned
speci al hone office environnental claimhandling units in the nmid-1980s. These
units generally adopted a harder stance on environmental clains than before, and
the progress of claimresolution appears to have slowed. It is not unusual to
find a coverage claimasserted in the 1980s that renmains unresolved two or even
three decades later. Environmental coverage litigation addresses claimhandling
i ssues as often as it addresses questions of environnental science and

engi neeri ng.

Current environnental insurance products may be very useful in resolving
environnental liabilities permanently. The Conprehensive Environnental Response,
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Conpensation and Liability Act may inpose liabilities that are strict,
retroactive, joint and several, unlimted and perpetual. Coverage that has only
recently becone avail abl e may assi st responsible parties in closing the books on
old liabilities once and for all, and provide financial assurance that future
dol lars are avail able when they are needed for operation, maintenance and
nonitoring of environmental remedial systens.

Legal Topics:

For related research and practice naterials, see the follow ng | egal topics:
I nsurance LawBad Faith & Extracontractual LiabilityGeneral Overview nsurance
LawBad Faith & Extracontractual LiabilitySettlement ObligationsThird Party
Cl ai s
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42.03 NMaster Checklist.

] Identify the scope of the environmental exposure and all

potentially applicable policies.

Di scussi on:
§ 42.04[ 1]

[] Organi ze your coverage portfolio based on (1) rel evant insured,

(2) type of coverage; (3) years of coverage and; (4) |ayers of
cover age.

Di scussi on:
8§ 42.04[ 2]

[] Determ ne which state | aws may govern the environnmental insurance

claim

Di scussi on:
§ 42.04[ 3]

[] Exanine the insurer's duty to defend as contrasted with the duty
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to i ndemmi fy, and understand what environnental costs are categorized
as "defense" as rather than indemity paynents.

Di scussi on
88 42.04[5], [6], [7]; see also § 42.05] 6]

[] Det ermi ne whet her the environnental claimestablishes a covered
bodily injury, property damage or personal injury, if applicable.

Di scussi on
88 42.05[1], [2], [3]

[] Understand the differing "accident" and "occurrence" definitions

and their potential inmpact on the scope of coverage.

Di scussi on
88 42.05[4], [5]

[] Determ ne which policies are triggered and how to allocate a

continuous | oss anong the triggered policies.

Di scussi on
8§ 42.06

[] Det er m ne whet her coverage may be precluded based on the

i nsured's knowl edge, expectation or intent.

Di scussi on
88 42.07[1], [6]

[] Consi der whet her groundwater renediation or off-site property

damage renders the "owned property"” exclusion inapplicable.

Di scussi on
§ 42.07[ 2]

] Under stand the scope of the various pollution exclusions and how

the courts have applied themto various environmental liabilities.

Di scussi on
88 42.07[3], [4]

[] Eval uat e whether current environnmental insurance products could

help imt future environmental exposure.
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Di scussi on
88 42.11, 42.12

# Consider whether pollution legal liability insurance
would help Iimt risk of third-party clainms for property
damage and bodily injury.

Di scussi on
88 42.11, 42.12

# Consi der whether cost-cap insurance is necessary to address
potential overruns in necessary future renediation

Di scussi on
88 42.11, 42.12

# Evaluate the insured's plans for the property and the potentia
benefit of blended finite risk prograns.

Di scussi on
88 42.11, 42.12

E] Determine if contractor's pollution liability or professional liability

i nsurance is necessary to protect the insured fromenvironnmental risk.

Di scussi on
88 42.11, 42.12

[] Eval uate the need for secured creditor coverage before | oaning funds and

obtaining a security interest in a property with potential environmenta
liability.

Di scussi on
88 42.11, 42.12

[] Where environmental insurance is appropriate, carefully negotiate the best

terms for the policy.

Di scussi on
8§ 42.13

[] Determ ne the appropriate tine period for coverage, taking into account the

insurer's time limts and the inpact on prem um of extended policy terns.

Di scussi on
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§ 42.13

E] Where a policy will cover certain damages outside the typical definition of

property damage or bodily injury, nmake sure that inclusion is specifically noted
in policy |anguage.

Di scussi on
8§ 42.13

E] The insured should negotiate the narrowest terns possible for any excl usion

to coverage.

Di scussi on
8§ 42.13

[] Excl usi ons to coverage should be explicitly defined.

Di scussi on
8§ 42.13

] I f any known conditions are intended to be covered, this nust be negotiated
during devel opnent of a policy and these should be specifically noted in the
policy.

Di scussi on
8 42.13

Legal Topics:

For related research and practice naterials, see the follow ng | egal topics:
I nsurance LawBad Faith & Extracontractual LiabilityGeneral Overview nsurance
LawBad Faith & Extracontractual LiabilitySettlement ObligationsThird Party
Cl ai s
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42.04 Begin with Basic Coverage Considerations.

42.04[ 1] Identify Al Potentially Applicable C& Policies. Environnental
clains typically involve actual or alleged injurious exposure or danage over a
long period of time. The insured facing liability should identify all policies
in effect during the entire tinme of alleged or actual contam nation, and up
t hrough the date of notice, which generally may mirror the tine of historic
operations.

Al so, the insured should consider whether its liability arises as an owner
operator, transporter, landlord, tenant, etc. Consideration should be given to
the historic policies of all relevant entities through which the conpany's
liability nmay be established.

Strategi c Point:
Do not assume that "no assignnent” or "cooperation" clauses in CG
policies preclude coverage for successor conpanies. Mst courts find
that, when a successor entity may be held liable for the
pre-transacti on operations of its predecessor, the predecessor's
i nsurance coverage rights transfer to the successor by operation of
law [see, e.g., Pilkington North Am, Inc. v. Travelers Cas. & Sur
Co., 861 N.E.2d 121 (Onio 2006) (predecessor corporation may transfer
its right to indemification for tortuous activity to successor
corporation by contract, despite anti-assignnment clause, when covered
| oss had al ready occurred)].
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’ Cross Reference:

See Ch. 7 above for information on researching insurance coverage.

* Cross Reference:

For broad di scussions of CGE policies, see Business |Insurance Law and
Practice Guide 8 2.01; California Insurance Law and Practice Ch. 49;
Mtchell L. Lathrop, Insurance Coverage for Environnental Cains §
3.01; Environnental Law Practice Cuide 8§ 8.03.

’ Cross Ref erence:

For a discussion of owner, landlord & tenant liability coverage, see
Busi ness I nsurance Law and Practice Guide § 2.03[9].

42.04[ 2] Locate Al Potentially Applicable CG Policies. An insured with
potential environmental liability or brownfields devel opment shoul d endeavor to
locate all of the old CA policies that may respond to the claim Secondary
evi dence of old policies nay hel p prove the existence of otherw se nissing
coverage. A nunber of conpanies, consultants and counsel specialize in policy
ar chaeol ogy.

Checkl i st:
When searching for old policy records, review the foll ow ng sources:

1. Known liability or workers' conpensation policies, which often
refer to underlying policies, prior policies that have been renewed,
or concurrent policies;

2. Legal files and court records that involve prior liability clainms
and, likely, insurance clains correspondence or records;

3. Accounting records, corporate |edgers, etc. evidencing prem um
paynments;

4. Insurance records of affiliated, predecessor or acquired conpanies
(check due diligence records and insurance reporting obligations from
cor porate transactions);

5. Records of other conpanies or entities that would have received
Certificates of Insurance before engaging in particular transactions
wi th the conpany;

6. Records of prior or current insurance agents or brokers, including
London narket brokers holding the old records of their "legacy"
br okers;

7. Insurers' policy records, whether in warehouses, conputer systens,
i ndices, underwiting files, loss-run tracking systens, etc.

8. After policies are identified, organi ze them based on (a) coverage
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type; (b) chronol ogical order and (c) whether they are primary, excess
or unbrella policies. Keep separate policies for predecessor or
affiliated organi zati ons separate, and in sinilar organizationa

order. It can be especially helpful to depict policies on a

col or-coded bar chart with attachnent points and occurrence limts on
the vertical axis and policy periods on the horizontal axis.

’ Cross Ref erence:

For a discussion of unbrella and excess policies, see Business

I nsurance Law and Practice Guide Ch. 4; for a discussion of excess
i nsurance see Mtchell L. Lathrop, |Insurance Coverage for
Environnental Clains § 8.04(1).

’ Cross Reference:

For a discussion of how i nsurance policies sold in the past can
finance brownfiel ds cl eanups, see Brownfields Law and Practice §
28. 01.

Consi der:
The Il ocation of old insurance policies and secondary evi dence of
coverage has becone an art. There are a few i nsurance archaeol ogy
firnms that have devel oped uni que and substantial expertise in know ng
where to | ook. Where the client has substantial underlying
envi ronnental exposure and its records are linited or inconplete, the
expense of retaining an insurance archaeol ogist is often justified.

Strategi c Point:

It is inmportant to renenber that one policy may constitute secondary
evi dence of another policy. For exanple, if you |look at the

decl arati on page of a policy, check to see if it indicates whether the
coverage is "new' or a "renewal" of a prior policy. If a renewal, this
policy provides secondary evidence of the prior policy, even if the
prior policy is mssing. Simlarly, the declaration page nay |i st
underlyi ng or concurrent coverage, thus providing | eads to, and
secondary evi dence of, other policies.

Strategi ¢ Point:

Interrogatory answers in old court files fromunrelated matters may
identify a policy's issuing insurer, insured and limts of liability,
and perhaps even the policy period. If the insurer also is unable to
produce the policy based on the informati on devel oped, the

pol i cyhol der may call a highly qualified and experienced insurance
archaeol ogi st to provide policy reconstruction testinony. Mst courts
hol d t hat secondary evidence plus expert testinmony can be sufficient
evi dence to neet the policyholder's burden of proof as to the

exi stence and naterial terns of an insurance policy.



Page 16
4-42 New Appl eman | nsurance Law Practice CQui de 42. 04

’ Cross Reference:

For a discussion on the effective use of expert testinony, see Ch. 21
above.

42.04[ 3] Ascertain Wich State Law Applies. After the old CG policies are
identified, check to confirmwhether the policies contain a choice of |aw
provi sion. The standard CG. policy does not. Because the substantive |aw
governi ng coverage di sputes varies by jurisdiction, the insured and the insurer
will want to determ ne which state |aw nost |ikely applies. For an in-depth
di scussi on of choice of |aw analysis under insurance policies, see 8§ 4.08,
14. 06 above. In the case of environmental insurance clainms, the governing |aw
may be determned by the location of the site, where the policy was issued, or
some ot her |ocation dependent upon the follow ng factors:

1. The place of contracting;

2. The place of negotiating the contract;

3. The place of perfornance;

4. The |l ocation of the subject matter of the contract; and

5. The domicile, residence, nationality, place of incorporation, and
pl ace of business of the parti es.

Exanpl e:
An insured operates in a nmulti-state region but is currently
headquartered in Kansas and faces liability for environnental cleanup
at a site fornerly operated in Mssouri. The insured seeks coverage
under a 1970s policy that was issued by an Illinois insurer
negoti ated through an | owa broker and delivered to the insured at its
1970s' residence in Kentucky. Courts following a lex |oci contractus
approach likely will apply Kentucky law to the insurance cl ai mbecause
the policy was delivered to the insured in Kentucky. Courts applying
t he Restatenent (Second) of Conflict of Laws "Most Significant
Rel ati onshi p" test might apply the law of M ssouri, where the insured
risk is located, but the location of the risk is afforded |ess
significance in this case because the policy insures nultiple risks in
nore than one state [see Restatement (Second) of Conflict of Laws 8§
193 comment B].

Strategi ¢ Point:

When anal yzing the nerits of an environnental coverage claim consider
all potentially relevant state | aw because the ultimte choice of |aw
is difficult to predict. Until a lawsuit is filed, the practitioner
wi Il not know which forumstate's choice of |aw analysis will be

i nvoked, and the different approaches can lead to differing results.
Even under the lex loci contractus approach, the parties nay dispute
where the contract was "nade." Under the Restatenent approach, it is
difficult to predict which state law will be deened to have the nost
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significant contacts when environnmental coverage actions involve
mul tiple-state risks, multiple insurers, nultiple residencies, etc. as
t hey often do.

Strategi c Point:

Federal courts apply the conflicts rules of the forumstate. Filing a
case in either a federal or state court in a state which applies the
lex loci contractus rule can result in application of the law of a
different and potentially nore favorable state than if the suit is
filed in a state whose conflicts rules apply the law of the state with
the nost significant relationship. In substantial coverage matters,
this often leads to forumfights in conpeting jurisdictions. Wile the
first-filed case may determine the ultimate forumin nany cases, a
later filed case may receive precedence if (1) third-party practice in
the underlying liability case is used to nake the coverage fight part
of an earlier initiated lawsuit, (2) the second coverage case is nore
conprehensive than the first, or (3) the first case was filed by the
insurer in the mddle of coverage negotiations to seize procedura
advant age.

Lexi s. com Sear ch
After choosing the appropriate jurisdiction or treatise, the follow ng
terns and connectors may be of assistance: CG. and "choice of |aw' and
"conflict of law' /p insur

’, Cross Reference:

’ Cross Ref erence:

For a discussion of choice of |law provisions in insurance contracts,
see California Insurance Law and Practice § 41.06; Mtchell L.
Lat hrop, |nsurance Coverage for Environnental Cainms § 26.04.

42.04[ 4] Consider Wiich Party Bears the Burden of Proof. As with any
i nsurance-coverage i ssue, the insured with an environnental claimgenerally
bears the burden of proving that the liability falls within the scope of

17

coverage, while the insurer generally bears the burden of proving any exclusion

or policy Iimtation takes the claimoutside the scope of coverage. Sone

anbiguity in burden of proof may exist when the limting | anguage is enbodied in

an insuring provision rather than in a policy exclusion.

Exanpl e:
When a policy defines "occurrence" or "property danage" based on
damage "neither expected nor intended fromthe standpoint of the
i nsured," some courts require the insured to prove a negative inits
prima facie case for coverage, i.e., that the injury or danmage was
neit her expected nor intended [see, e.g., Chem Leaman Tank Lines,
Inc. v. Aetna Cas. & Sur. Co., 89 F.3d 976 (3d Cir. 1995)] . Other
courts require the insurers to show the damage was expected or
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i ntended [see, e.g., Carter-VWallace, Inc. v. Admiral Ins. Co., 712
A 2d 1116 (N. J. 1998) ].

Strategic Point:

The burden of proof may be split even within a single issue. For
exanpl e, while an insurer has the burden to prove that a pollution
excl usion applies to bar coverage, a nunber of states which treat
"sudden" as neaning "abrupt" also hold that a policyhol der has the
burden to establish an exception to the exclusion. In those states,
under 1970 to 1985 policies with standard pollution exclusions, the
pol i cyhol der woul d have the burden to prove that an abrupt, unexpected
event caused a naterial part of the danmge.

’ Cross References:

’, Cross References:

For a discussion of policyhol der notice and proof of |oss, see

Busi ness | nsurance Law and Practice Guide 88 2.04, 15.03(2)(d); for
notice in insurance litigation, see Business |Insurance Law and
Practice Guide 8§ 40.01; for a discussion of proof of |oss, see
Mtchell L. Lathrop Insurance Coverage for Environnental Cains §
4.07[ 3].

42.04[ 5] Appreciate That The Insurers' Duty to Defend |Is Broader Than the
Duty to Indemify. The duty to defend is broader than the duty to indemify, in
that the insurer nust defend its insured even in connection with nerely
potentially covered clains [see § 30.14[1][c] above]. This concept is
significant in the context of environnental clains, where coverage nmay be call ed
i nto doubt but not denied outright.

Strategi c Point:

A policyhol der seeking coverage may find it advantageous to litigate
the duty to defend first, and seek to postpone litigation of the duty
to indemify until the underlying liability has been established by
judgrment or settlenent. Even when the underlying claimhas been
settled, the policyholder's counsel should consider noving for sunmary
judgrment on the duty to defend, since showing a breach of that duty
may sinmplify the establishnent of a duty to indemify. In many states,
if the insurer breaches its duty to defend, the policyhol der may
settle the insured claimand enforce the settlement against its

i nsurer without having to prove its own liability.

Lexi s. com Sear ch
After choosing the appropriate jurisdiction or treatise, the follow ng
terns and connectors may be of assistance: CG. and duty /s defend /s
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i ndemify /s insur!

’ Cross Reference:

For a discussion of the duty to defend in environnental insurance

di sputes, see Business Insurance Law and Practice Guide 8§ 15.02; for a
di scussion of the promse to defend and the pronise to i ndemmify, see
California Insurance Law and Practice 88 41.30 -41.31; for a

di scussion of duties of the insurer to the insured generally, see
Mtchell L. Lathrop Insurance Coverage for Environnental Cains 8§

8. 03.

42.04[ 6] Determ ne When the Duty to Defend Is Triggered in the Context of
Envi ronnental Renedi ation. Even though the duty to defend is broader than the
duty to indemify, the insured and its insurers do not always agree when the
duty to defend is triggered in cases involving environnental remediation. A
typical CE policy requires an insurer to defend any "suit" seeking "damages" on
account of covered property damage or bodily injury, but the policies do not
al ways define the terms "suit" or "damages."

I nsured' s Perspective:
A potentially responsible party ("PRP") letter fromthe U S EPA or
simlar state order generally triggers the duty to defend. A ngjority
of courts reach this conclusion under one or nmore of the follow ng
t heori es:

1. A reasonabl e insured does not understand "suit" to mean only court
proceedi ngs; proceedings [see, e.g., Aetna Cas. & Sur. Co. v. Pintlar
Corp., 948 F.2d 1507, 1517 (9th Cir. 1991) (applying ldaho law) ("as a
result, an 'ordinary person' would believe that the recei pt of a PRP
notice is the effective commencenent of a "suit" necessitating a | ega
defense)];

2. PRP letters are "suits" because they seek to "gain an end by | ega
process"” [see, e.g., A Y. MDonald Indus. v. Ins. Co. of NN Am, 475
N. W2d 607, 628 (lowa 1991) ("We hold that a "suit" under the policies
here includes any attenpt to gain an end by |egal process)];

3. Gven the coercive nature of PRP letters and simlar state orders,
they are the "functional equivalent" of a suit [see, e.g., Mch
Mllers Mut. Ins. Co. v. Bronson Plating Co., 519 N W2d 864, 870
(Mch. 1994)] ;

Excepti on:
Mere notification letters with no threat of enforcenent may
not be considered sufficiently coercive to constitute a
"suit" [see, e.g., Carpentier v. Hanover Ins. Co., 248
A.D.2d 579, 581 (N. Y. App. Div. 1998)]

4. The word "suit" is ambi guous and because i nsurance policies are
contracts of adhesion, coverage must be construed in favor of the
policyhol der [see, e.g., C D. Spangler Constr. Co. v. Industria
Crankshaft & Engineering Co., 326 N.C. 133 (1990)]
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I nsurer's Perspective:
PRP letters or other environnental orders are not "suits" triggering a
duty to defend. The minority of courts follow this approach because:

1. "Suit" clearly and unanbi guously refers to some type of |ega
proceeding in a court of law [see, e.g., Lapham H ckey Steel Corp. v.
Protection Mut. Ins. Co., 655 N E. 2d 842, 847 (IIl. 1995)] ;

2. PRP letters are nore anal ogous to "clainms" than to "suits," and
each word has its own neani ng under a CG. policy; policy [see, e.qg.
Foster-Gardner, Inc. v. Nat'l Union Fire Ins. Co., 959 P.2d 265, 280
(Cal. 1998)]

3. A "voluntary" cleanup requested by EPA or state authorities is not
a "suit" [see, e.g., Professional Rental, Inc. v. Shelby Ins. Co.,
599 N. E. 2d 423, 430 (Chio Ct. App. 1991)]

In addition to the foregoing, other courts apply a four-factor test to deternine
whether a PRP letter or simlar order constitutes a "suit" triggering the duty
to defend. Those four factors, enunciated in Ryan v. Royal Insurance Conpany of
America [916 F.2d 731, 741 (1st Cir. 1990)] , include the "coerciveness,
adversariness, the seriousness of effort w th which governnment hounds an

i nsured, and the gravity of inmm nent consequences."

Strategi ¢ Point--Insured:
In coverage litigation, it may be useful to give voice to a PRP letter
by calling a state environnental official to authenticate the demand
itself and to explain the enforcement options available to the state

and federal governnents in the event an invitation to participate in a
"voluntary" cleanup is not accepted.

Lexi s. com Sear ch
After choosing the appropriate jurisdiction or treatise, the follow ng
terns and connectors may be of assistance: "duty to defend" /p
trigger! and renedi ation.

’, Cross Reference:

For a discussion of renediation generally, see Mtchell L. Lathrop
I nsurance Coverage for Environmental Cains § 35.06.

42.04[ 7] Deternine Proper Categorization of Environmental Costs: Defense vs.
Indemmity. After the defense obligation is triggered, the parties still may
di spute whether incurred cl eanup costs constitute defense expenses or indemity
paynents.

Strategi c Point--Insured:
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The policyhol der receiving a defense subject to a reservation of
rights with respect to coverage may desire to categorize as many costs
as possible as the agreed-upon defense expenses. Simlarly, the

pol i cyholder (and its excess insurers) nay want to categorize the

i ncurred expenditures as defense costs to ultimtely preserve the
primary policy limts for final judgnent or settlenent, because
defense costs are typically provided "outside of," or in addition to,
the limt of liability.

Strategi c Point--1nsurer

VWhen providing a defense subject to a reservation of rights, the
i nsurer should try to limt the scope of defense paynents to costs
associated with renedi al investigations, while reserving paynent of
costs associated with feasibility studies and actual remnediation

Exanpl e:
For cases involving |arge expenditures that are neither clearly
investigative nor clearly renedial, a court nay create a rebuttable
presunption that renedial investigation costs are indemity [see,
e.g., Gen. Accident Ins. Co. v. State Dep't of Envt'l Prot., 143 N.J.
462, 477 (1997)]

Lexi s. com Sear ch
After choosing the appropriate jurisdiction or treatise, the follow ng
terns and connectors may be of assistance: "environmental cost!" and
i ndem!

’, Cross Reference:
New Appl eman on I nsurance Law Library Edition § 27.01[4][Db].

Legal Topics:

For related research and practice naterials, see the follow ng | egal topics:
I nsurance LawBad Faith & Extracontractual LiabilityGeneral Overview nsurance
LawBad Faith & Extracontractual LiabilitySettlement ObligationsThird Party
Cl ai s
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4- 42 New Appl eman | nsurance Law Practice Cuide 42.05
AUTHOR: by Robyn L. Anderson, WIlliam G Beck and Jessica E. Merrigan

42.05 Determine the Scope of Potential Environnmental Insurance C ainms Under
General Liability Policies.

42.05[ 1] Meeting the Requirenents for Covered "Bodily Injury." Mst CG
policies define "bodily injury" to include "sickness," "disease," and
"disability," including "death at any tinme resulting therefrom" If a third
party all eges injurious exposure to contam nation during the policy period,
coverage may be triggered even if the injury did not manifest itself until years
|ater [see, e.g., Ins. Co. of NN Am v. Forty-Eight Insulations, Inc., 633 F.2d
1212 (6th Gr. 1980)]

Strategi c Point:

In mass tort cases, some insurers, especially in the London Market,
demand t hat policyhol ders denpnstrate that every claimnt in fact
sustained injury during its policy period. This position inposes a
very difficult burden on the policyhol der.

* Cross Reference:
New Appl eman Law of Liability Insurance § 14.04.

’ Cross Reference:

For a discussion of bodily injury coverage, see California Insurance
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Law and Practice § 49.14; Mtchell L. Lathrop, Insurance Coverage for
Environnental Clainms § 3.02[1].

42.05[2] Meeting the Requirements for Covered "Property Danmage." Some CGL
policies define "property danage" as "physical injury to or destruction of
tangi bl e property, which occurs during the policy period, including |oss of use
therefromat any tine resulting therefrom... ." Oher policies may not
specifically require that the injury or destruction occur "during the policy
period."

Strategi c Point:

There was very little groundwater nmonitoring in the United States
prior to the late 1970s. Proving the occurrence of gradual property
damage in the form of groundwater contanination generally requires
expert testinony, and may involve cal cul ati on of contam nant transport

tinmes in specific subsurface nedia at particular gradients. A sinpler
nmet hod for proving property damage during a historic policy period, in

the case of a sanitary landfill, nmay be to nodel the production and
mgration of landfill gas, into which volatile organic chemicals my
partition fromlandfill |eachate, and from which those chenicals my

then partition to offsite groundwater

’, Cross Reference:
New Appl eman Law of Liability Insurance § 14.04.

’ Cross Ref erence:

For a discussion of property danage, see California |Insurance Law and
Practice 8§ 49.15; Mtchell L. Lathrop, Insurance Coverage for
Environnental Clainms § 3.02[2].

42.05[ 3] Meeting the Requirenments for Covered "Personal Injury." Coverage
for "personal injury" nay extend to "wongful entry or eviction or other
i nvasion of the right of private occupancy" or, in later policies, to "w ongful
entry into, or eviction of a person froma room dwelling or premnmises that the
person occupies." At |east sonme courts have found that contam nation of
under ground water constitutes an invasion of the right of private occupancy, or
that soil contami nation is caused by a "wongful entry" of chenicals [see, e.g.
MIllers Mut. Ins. Ass'n v. GahamQl Co ., 668 N.E 2d 223 (Ill. App. C
1996)] . Al'so, nuisance clains based on foul odors or gases may also trigger
"personal injury" coverage. Pollution exclusions applicable only to "bodily
injury" or "property danage" clains should not preclude such coverage [ see,
e.g., Pipefitters Wl fare Educational Fund v. Westchester Fire Ins. Co., 976
F.2d 1037 (7th Cr. 1992)]

Strategi ¢ Point:

Check to see whether old CG policies have a broad form endorsenent
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for personal injury coverage, or whether the coverage was issued as
part of the standard-formpolicy in nore recent years. Also, if a
pol l uti on exclusion is present, check to see whether it specifically
applies to "personal injury" clains.

’ Cross Reference:

For a discussion of occurrence based policies, see Business |nsurance
Law and Practice Guide 8§ 15.03; for a discussion of the concept of
occurrence, see California Insurance Law and Practice 8 49.12; for a
di scussion of the historical devel opment of accident and occurrence
based policies, see Mtchell L. Lathrop, |Insurance Coverage for
Environnental Clainms § 3.05[2][h].

42.05[ 4] Appreciate the Differences Between "Accident" and "Cccurrence"
Based Policies. Up until 1966, the standard-form CG policy provided coverage on
an "accident" basis, usually wthout defining "accident." Some courts anal yzing
pol lution clains under accident policies have found coverage even for gradua
rel eases [see, e.g., Morton Int'l, Inc. v. General Accident Ins. Co., 629 A 2d
831 (N.J. 1993)] . After 1966, the standard policy becane "occurrence" based.
The definition has changed over time, but it often includes continued or
repeat ed exposure to conditions that results in bodily injury or property
danmage. Sonme courts interpret the "occurrence" policies to provide broader
coverage than the fornmer "accident"” policies [see, e.g., United States Fid. &
Guar. Co. v. Mrrison Gain Co., 734 F. Supp. 437, 443 (D. Kan. 1990)]

42. 05[ 5] Understand the Subtle Distinctions and Potentially Large
Consequences of the Policy's "Cccurrence" Definition

42.05[5][a] "Neither Expected Nor Intended." CG policies often define
"occurrence" to include "property danage" or "bodily injury" "neither expected
nor intended fromthe standpoint of the insured.” Mst courts will |look at the
subj ective intent of the insured to cause danmage, not nerely at the underlying
act [see, e.g., State Mut. Life Assurance Co. of Am v. Lunbernman's Mit. Cas.
Co., 874 F. Supp. 451, 456 (D. Mass. 1995)] . Others may ask whether a
"reasonabl e" insured should have expected the injury even if the particular
i nsured deni es subjective intent or expectation [see, e.g., Cessna Aircraft Co.
v. Hartford Accident & Indem Co., 900 F. Supp. 1489 (D. Kan. 1995)]

Strategi c Point:

Wast e di sposal methods in the United States have inproved drastically
since the 1970s, primarily in response to federal and state

| egi sl ation, notably, the Resource Conservation and Recovery Act of
1976 and its inplenenting regulations. Even in 1970, when the

Envi ronnental Protection Agency was created, nost of the nation's
wast e was di sposed in open, burning dunps, with little segregation of
i ndustrial chemical process wastes. For cases involving waste di sposa
in the 1970s and earlier, the jury in a coverage case may not know
this history. A few highly qualified environmental consultants have a
conpr ehensi ve under standing of this history and the body of literature
whi ch describes it.
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Lexi s. com Sear ch
After choosing the appropriate jurisdiction or treatise, the follow ng
ternms and connectors may be of assistance: CG. and occurrence /p
defin! and subjective /s intent.

’ Cross Reference:

For a di scussion of expected or intended property danage, see Business
I nsurance Law and Practice Cuide § 15.03(2).

42.05[5][b] "During the Policy Period." Another frequently analyzed
requi renent of the "occurrence" definition is what, if any, injury, danage,
occurrence or event nust specifically take place during the policy period [see,
e.g., Public Serv. Elec. and Gas Co. v. Certain Underwiters, No. 88-4811(JCL),
1994 U. S. Dist. LEXIS 21072, at *16 (D.N.J. Sept. 30, 1994)]

Strategi c Point:

b

Look to see whether the policy's definitions for "occurrence,” "bodily
injury,"” or "property damage" incorporate a tenporal requirenent of an
"event," "injury," "occurrence," or "dammge" during the policy period.

VWhen the "occurrence" definition specifically requires an "event"
during the policy period, the insured nay have to show a specific
rel ease or isolated event during the policy period before
environnental coverage is triggered.

42. 05[ 6] Consi der Whet her Remedi ati on and Response Costs Are Excl uded
Equitabl e Relief or Covered "Damages."

I nsured' s Perspective:
Renedi al cl eanup costs are "damages" insured by the CG policy. Most
courts agree because either

1. Renedial costs are coercive in nature, |ike damages [see, e.g., C
D. Spangler Constr. Co. v. Industrial Crankshaft & Engi neering Co.,
326 N.C. 133, 147 (1990)]

2. A reasonabl e insured woul d expect coverage for environnenta

cl eanup unless it was expressly excluded by the policy [see, e.qg.
Farm and I ndus., Inc. v. Republic Ins. Co., 941 S.W2d 505, 508-512
(Mo. 1997) ; Johnson Controls, Inc. v. Enployers Ins. of \Wausau, 665
N. W2d 257, 278 (Ws. 2003)] ;

3. Renedi al costs are "danmges" because they seek reinmbursenent for
injury to property; [see, e.g., US. Aviex v. Travelers Ins. Co., 336
N. W2d 838, 843 (Mch. . App. 1983) ]; or

4. Renedi al costs are based on regulatory findings of "property
damage" and are therefore covered [see, e.g., Continental Ins. Cos.
v. Northeastern Pharm & Chem Co., 842 F.2d 977, 983 (8th Cir. 1988)]
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I nsurer's Perspective:
Renedi al costs are distinct and separate from "damages," thus negating
a defense or indemity obligation under the policy [see, e.g.
C ncinnati Ins. Co. v. MIliken & Co., 857 F.2d 979 (4th Cr. 1988) ].

Lexi s. com Sear ch
After choosing the appropriate jurisdiction or treatise, the follow ng
ternms and connectors may be of assistance: renedial /s cost! and
"equitable relief" and danmges.

’ Cross References:

For a discussion of renedial and cl eanup costs "as dammges," see

Busi ness | nsurance Law and Practice Guide § 15.05; for a discussion of
renedi ati on generally, see Mtchell L. Lathrop, |nsurance Coverage for
Envi ronnental Cains § 35.06.

Legal Topics:

For related research and practice nmaterials, see the follow ng | egal topics:
I nsurance LawBad Faith & Extracontractual LiabilityGeneral Overvi ew nsurance
LawBad Faith & Extracontractual LiabilitySettlenent ObligationsThird Party
C ai s
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4- 42 New Appl eman | nsurance Law Practice Cuide 42.06
AUTHOR: by Robyn L. Anderson, WIlliam G Beck and Jessica E. Merrigan

42.06 Understand Which Policies Are Potentially Triggered by the Environnental
Claimand How the CaimMy Be Allocated.

42.06[ 1] Consider Wiich Trigger Theory Applies.

42.06[1][a] But Keep in Mnd That Trigger Theories Are Not Mutually
Exclusive. Courts use the term"trigger" as a |abel for what event or events
nmust occur for an insurer to be obligated to respond to an insured's liability
under a particular insurance policy. These functional "trigger" theories are not
nmut ual Iy exclusive, and their application may depend on the specific |anguage of
the policies at issue, as well as the nature of the claim The trigger theories
that are discussed i nmedi ately bel ow may apply to an environnmental insurance
claim

Lexi s. com Sear ch:
After choosing the appropriate jurisdiction or treatise, the follow ng
terns and connectors may be of assistance: "environnmental clain and
trigger.

’ Cross References:

For a discussion of trigger theories generally, see Mtchell L.
Lat hrop, Insurance Coverage for Environnental C ains 88 6.05 -6. 06;
Busi ness | nsurance and Practice Guide Ch. 15.

42.06[ 1] [ b] Exposure Trigger. Coverage is triggered during the period of
exposure to harnful conditions [see, e.g., Ins. Co. of NN Am v. Forty-Ei ght
Insulations, Inc., 633 F.2d 1212 (6th Cir. 1980)] . This theory may be applied
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when it is inpossible to determine at which point an injury actually occurs.

42.06[ 1] [c] Continuous Trigger. Coverage is triggered fromthe tinme of
initial exposure to the tine of an injury's manifestation [see, e.g., Keene
Corp. v. Ins. Co. of NN Am, 667 F.2d 1034, 1045 (D.C. CGr. 1981) ; State of
California v. Continental Ins. Co., 55 Cal. 4th 186, 197 (Cal. 2012) ; Plastics
Eng'g Co. v. Liberty Mut. Ins. Co., 2009 W 13, P53 (Ws. 2009)]

’, Cross Reference:

For a discussion of continuous trigger theories, see Mtchell L
Lat hrop, |nsurance Coverage for Environmental Cains § 6.04[3].

42.06[1][d] Injury-in-Fact Trigger. Coverage is triggered at the first point
of discernable injury. This trigger may overlap with the mani festation and
exposure triggers [see, e.g., American Home Prods. Corp. v. Liberty Mit. Ins.
Co., 748 F.2d 760, 764-65, (2d Cir. 1984) ].

42.06[ 1] [e] Manifestation Trigger. Coverage is triggered only when injury or
damage first becones discoverable [see, e.g., Eagle-Picher Indus., Inc. v.
Li berty Mut. Ins. Co., 682 F.2d 12, 19 (1st Cr. 1982) ]. Manifestation does not
necessarily require actual discovery, but nerely discoverable injury or damage.

42.06[1][f] Triple Trigger. Under Rhode Island law, in particular, triggered
policies include those in effect when property damage either: (1) manifests
itself; (2) is discovered; or (3) in the exercise of reasonable diligence, is
di scoverabl e, and then subsequent policies where there is progressive property
damage [see, e.g., Textron, Inc. v. Aetna Cas. Indem Co., 754 A 2d 742 (R I
2000) ]

Strategi ¢ Point--Insured:
Under this approach, an insured can rely on expert testinony and back
date the trigger period to the tine:

1. That the insured woul d have been able to discover the contam nation
in the exercise of reasonable diligence (provable by expert
testinony); and

2. That the insured had "sone reason" to test for the contanination
during the policy period (e.g., evidence of work practices, accidenta
rel eases, etc.).

’, Cross Reference:

For a discussion of triple trigger theory, see Mtchell L. Lathrop
I nsurance Coverage for Environnmental Clains § 6.04(3).

42.06[ 2] Understand the Inpact of Basic Allocation Theories.

42.06[ 2] [a] Consider That There Are Three Basic Approaches to Allocation
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When nore than one policy period of coverage is triggered, a court nust decide
how to allocate coverage liability anong the triggered policies. There are at

| east three primary approaches, which can greatly inmpact the value of a claim
agai nst any particul ar policy.

Strategi c Point:
The nunber of occurrences involved in an environnental coverage case
can be especially significant, and the strategic considerations nay be
counter-intuitive. Wiere a primary policy has a limt of liability per
occurrence and no applicable aggregate lint, it nay be advantageous
for the policyholder to argue that there are nultiple occurrences, in
order to establish nore coverage under that policy. On the other hand,
if the policy has a deductible, self-insured retention or
retrospective prem um provision, the policyholder may retain nore of
the ultimte exposure by asserting nultiple occurrences. Also, if the
primary insurer is insolvent or has settled early, the policyhol der
may prefer to argue that there is but a single occurrence in order to
reach the attachnent point of excess or unmbrella coverage sooner. In
all cases, the policy wording is critical. A large nunber of policies
define all damage relating to exposure to a single injurious condition
as but one occurrence.

Strategi ¢ Point:
Insurers in coverage litigation will usually want to conmmt the
pol i cyhol der early to a specific contention on the nunber and nature
of the occurrences alleged. On the other hand, policyhol ders may
prefer the flexibility to state the nunmber of alleged occurrences at
the end of discovery, in order to take into account the results of

early settlenent. These timing issues frequently beconme the subject of
case nmamnagenment order negotiations at the outset of litigation

Lexi s. com Sear ch
After choosing the appropriate jurisdiction or treatise, the follow ng
terns and connectors may be of assistance: trigger and allocat! /s
t heor!

42.06[ 2] [b] Policyholders Often Advocate "All Suns" Allocation. Nunerous
deci si ons support the use of the "all sums" or "vertical" approach to allocation
[see, e.g., Keene Corp. v. Ins. Co. of NN Am, 667 F.2d 1034 (D.C. Cr. 1981) ;
Plastics Eng'g Co. v. Liberty Mut. Ins. Co., 2009 W 13 (Ws. 2009) ; see also
State of California v. Continental Ins. Co., 55 Cal. 4th 186, 199 (2012) (noting
that court was constrained to "all suns" allocation by policy |anguage)]. Under
this approach, each policy is liable for the entire environnental liability,
subject to each policy's limt of liability.

Strategi ¢ Point--Insured:
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The all suns approach nay benefit the insured because (1) the insured
can pi ck and choose which triggered coverage it wants to pursue; (2)
the insured is typically only responsible for one deductible or
self-insured retention and (3) the paying insurers cannot seek
contribution fromthe insured for "uninsured" or "self-insured"

peri ods.

Strategi ¢ Point--1nsurer
If found liable for "all sumnms" despite the insured' s prior settlenent
with other carriers, or if determning the settlenment value of a claim
under an "all sums" jurisdiction, seek a credit or offset based on
either (1) the settled policy limts (without regard to the actua

settlenent ampunt) or (2) the prorata limts of the settled policies,
wi thout regard to the settlement anpunt or the actual policy limts.

’ Cross References:

For a discussion of allocation of |osses generally, see Mtchell L
Lat hrop, I nsurance Coverage in Environmental Clains § 6.07. For a
di scussion of the "all sunms" approach specifically, see Mtchell L
Lat hrop, I nsurance Coverage in Environnental Cains § 6.08.

42.06[2][c] Insurers Tend to Seek "Pro Rata" Allocation. In contrast to the
"all suns" approach, a pro rata allocation tends to favor insurers because the
environnental liability is spread across the entire triggered period and each
policy is only responsible for its pro rata share, while the insured renains
responsi ble for pro rata shares during periods of self-insurance or no
i nsurance. Courts enploy different nethods to deternmine the pro rata share of
liability for each policy. Some courts sinply allocate danages based on the
relative time each policy was in effect throughout the triggered coverage
period, without regard to the linmts of each policy [see, e.g., Myor & City
Council of Baltinore v. Utica Muit. Ins. Co., 802 A 2d 1070 (Md. C. App. 2002)
]. Gher courts vary the "time on the risk™ analysis by multiplying the nunmber
of years of coverage by the linmts of that insurer's policies, then assigning
liability corresponding to the ratio of the total coverage provi ded by that
insurer to the total coverage provided by all the triggered policies [see, e.g.
Onens-IIlinois, Inc. v. United Ins. Co., 650 A 2d 974 (N. J. 1994)] . Yet another
line of authority supports an "equal share" allocation anmong the triggered
insurers without respect to their specific time on the risk or the degree of the
ri sk they assunmed, prenised upon the "other insurance" provisions of the
policies [see, e.g., |IMCERA Goup v. Liberty Mut. Ins. Co., No. B079031, 44
Cal . App. 4th 1344A (1996)]

I nsured' s Perspective:
Pro rata allocation is typically |ess favorabl e because it may inpose
upon the insured (1) increased transactional costs in negotiating
and/or litigating coverage against nultiple carriers; (2) the burden
of satisfying multiple self-insured retentions during the entire
peri od of triggered coverage, which nakes it less likely that excess
policies will be reached; and (3) the burden of absorbing pro rata
shares for periods in which insurance was comercially avail abl e but
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the insured was either self-insured or inadequately insured.

42.06[2][d] Sone Courts Use a Hybrid Approach to Allocation. Athird
alternative allows for a horizontal allocation anong insurers based on their
time on the risk, but does not require the insured to absorb pro rata shares
during uninsured periods. Instead, the allocation period is linited to years
where insurance is available [see, e.g., Aerojet-Ceneral Corp. v. Transport
Indem Ins. Co., 948 P.2d 909 (Cal. 1997)]

Strategi ¢ Point--Insured:
If in a prorata jurisdiction, attenpt to limt the allocation period

to years where insurance is available under the nodified pro rata
appr oach.

Consi der:
In recent years, a substantial issue in coverage litigation has been
determ ning the specific years in which insurance was avail able, as
that affects potential allocation. Generally speaking, in a horizontal
allocation jurisdiction, the "spread period" may run fromthe
policyholder's first involvenent with a site until a potentia
l[iability is known, or until coverage becones unavailable. In 1985,
br oad-form pol l uti on exclusions were added to nost conprehensive
general liability insurance policies. At about the same tine, the
market for environmental inpairnent liability coverage virtually
col I apsed (al so that nmarket bounced back to sone degree in the 1990s).
Litigation of availability issues may involve many sub-issues (1)
known | oss considerations; (2) availability of policies on an
occurrence as opposed to clai ns-made basis; and (3) whether insurance
nust have been available to the particular insured or nerely to
participants in that industry generally. There are a relatively few
experienced and highly qualified experts available to provide
testinmony bearing on those issues.

Dr awback:
Al l ocating the danages on an environnental claimover a |onger period
of time (1) decreases the potential to attach unbrella and excess
policies, (2) may increase the policyhol der's exposure under
deducti bl es, self-insured retentions and retrospective prem um
provi sions, and (3) expose the policyholder to nore years in which
primary policy issuers are insolvent or defunct.

’, Cross Reference:

For di scussions of allocation, see 88 8.13, 30.30 above; Busi ness
I nsurance and Practice Guide 8 15.12; California |Insurance Law and
Practice § 49.17.

Legal Topics:
For related research and practice materials, see the follow ng | egal topics:

I nsurance LawBad Faith & Extracontractual LiabilityGeneral Overvi ew nsurance
LawBad Faith & Extracontractual LiabilitySettlenent ObligationsThird Party
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Cl ai ns
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AUTHOR: by Robyn L. Anderson, WIlliam G Beck and Jessica E. Merrigan

42.07 Evaluate Policy Linmitations, Exclusions and Common Coverage Def enses.

42.07[ 1] Consider Wiether the Injury or Damage Was "Expected or Intended."
Insurers routinely question whether insureds facing current environnenta
[iabilities expected or intended, or should have expected or intended, the
danmage or injury based on their know edge of potential hazards at the tine of
cont am nati on.

Strategi ¢ Point--Insured:

1. Avoid the potential bias of hindsight. Provide testinony or other
evi dence that historic operations were consistent with the prevailing
practices, scientific know edge and regul atory environnent of that
time.

2. Examine applicable state laws to deterni ne who bears the burden of
proof, whether the inquiry is subjective or objective, and whether the
inquiry extends not only to the conduct but also to the resulting
har m

3. Refer to the policy language. If the policy wording does not
specifically require a showi ng that danage was "neither expected nor
i ntended fromthe standpoint," highlight this onm ssion to the insurer
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Lexi s. com Sear ch
After choosing the appropriate jurisdiction or treatise, the follow ng
terns and connectors may be of assistance: environnental and danage /p
"expected or intended".

’ Cross Reference:

For a discussion of "expected or intended" damage, see Mtchell L
Lat hrop, |nsurance Coverage for Environmental Clains § 3.05[4].

42.07[ 2] Determ ne Whether the ClaimFalls Qutside the Scope of the "Oaned
Property" Exclusion. CG policies typically exclude coverage for "property
damage" to property that is owned, rented or occupied by the insured, or to
property in the insured' s care, custody or control

I nsurer's Perspective:
When there is actual or potential groundwater or off-site
cont am nati on, the owned-property exclusion should not preclude
coverage for the insured, even if renediation of the insured s own
property is also involved [see, e.g., Conrail v. Certain Underwiters
at Ll oyds, No. 84-2609, 1986 U.S. Dist. LEXIS 24579 (E.D. Pa. June 5,
1986) , aff'd, 853 F.2d 917 (3d Gir. 1988) ; Fed. Ins. Co. v. Purex
I ndus., 972 F. Supp. 872, 883-884 (D.N.J. 1997)]

‘:; VMr ni ng:

Al t hough proof of immnent off-site contam nation nmay bol ster an

i nsurance claim the information should be treated confidentially by
the parties to avoid the inadvertent augnentation of the insured s
exposure to third parties.

I nsurer's Perspective:
Groundwater is owned by the insured or, alternatively, coverage is
precl uded except to the extent of actual (not merely threatened or

i mm nent) damage to adj acent properties [see, e.g., Boardnman
Petrol eumv. Federated Mut. Ins. Co., 498 S E. 2d 492, 494-495 (G
1998)]

Lexi s. com Sear ch
After choosing the appropriate jurisdiction or treatise, the follow ng
ternms and connectors may be of assistance: CG. and "owned property” /s
excl us!

’ Cross Ref erence:

For discussions of the owned property exclusion, see Business

I nsurance Law and Practice Guide 8 15.10; California Insurance Law and
Practice Guide 8 36.19[2][j]; Mtchell L. Lathrop, Insurance Coverage
for Environnental Clains § 3.08[1].

42.07[ 3] Know Whet her Coverage May Exist Despite a "Partial" Pollution
Exclusion in the Policy. The "sudden and accidental” or "sudden, unintended and
unexpect ed" pol |l ution excl usions appeared in nost CG policies from
approxi nately 1972 through 1985.
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I nsurer's Perspective:
The "sudden and accidental " pollution does not bar coverage for
gradual releases as |long as the contami nation was wi thout notice,
unexpect ed and uni ntended [see, e.g., Textron, Inc. v. Aetna Cas.
Sur. Co., 754 A . 2d 742, 749-754 (R |. 2000)]

I nsurer's Perspective:
G adual rel eases are not "sudden" and, therefore, the pollution

excl usi on bars coverage [see, e.g., Aetna v. General Dynam cs Corp.

968 F.2d 707, 710 (8th Gir. 1992)]

Strategi c Point:

An abrupt event often causes sone but not all of the environnental

property danmage froma site. In that instance, in a jurisdiction in
whi ch "sudden" is construed to have a tenporal neaning, a key |ega

i ssue is whether the policyholder may recover all of its danages,
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and

only an allocated part of its damages, based on the ratio between the

damages caused by the abrupt event and the damages that woul d have

cone to exist without the abrupt event. A majority of courts have held

that there is no allocation in such cases, and the policyhol der may

recover all of its damages if the abrupt event caused any nmteri al

part of them Qher courts, however, have ruled that the policyhol der

has the burden to prove an all ocati on between "sudden" and

"non-sudden" property damage, and that nmay be an insurnountabl e burden

given current limtations on scientific expert testinony.

Lexi s. com Sear ch

After choosing the appropriate jurisdiction or treatise, the follow ng

terns and connectors may be of assistance: pollution and "sudden and

accidental” or "sudden /2 unexpected".

’ Cross Ref erence:

For discussion of admi ssibility of expert testinony, see 8§ 21.04,
21. 05 above.

42.07[ 4] Consider Whether the ClaimFalls Qutside the Scope of Any

"Absol ute" Pollution Exclusion. After 1985, the standard-form CG policy usually
i ncl uded a broader pollution exclusion that purported to disallow coverage for

all pollution clainms, regardless of whether they were caused by sudden
unexpect ed, uni ntended, accidental or abrupt events.

I nsurer's Perspective:

The post-1985 exclusion is not "absolute" because it applies only to

traditional industrial pollution [see, e.g., Doerr v. Mbil GI
Corp., 774 So. 2d 119, 135 (La. 2000)]

I nsurer's Perspective:
The post-1985 exclusion applies to any solid, |iquid, gaseous, or

thermal irritant or contam nant, including snoke, vapor, soot, funes,

acids, alkalis, chenmicals and waste, even if constituting
"non-traditional" environnental pollution [ Owmers Ins. Co. v.
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Farmer, 173 F. Supp. 2d 1330, 1333-34 (N.D. Ga. 2001) ("the
unambi guous | anguage of the policy excludes all pollutants and does
not excl ude pollutants based on their source or location")].

Consi der:
Courts are split on whether excluded pollutants include asbestos,
E.coli, carbon nonoxi de, carpet glue, floor sealant funes, gasoline,

| ead paint, nold, radioactive material, sewage or snoke.

Lexi s. com Sear ch
After choosing the appropriate jurisdiction or treatise, the follow ng
terns and connectors may be of assistance: "absolute pollution
excl usion.”

’ Cross Ref erence:

For discussions of the absolute pollution exclusion, see Business

I nsurance Law and Practice GQuide 8 15.09; California Insurance Law and
Practice 8§ 49.33; Mtchell L. Lathrop, Insurance Coverage for
Environnental Clains § 3.07[3].

I nsured's Perspective:
Despite the existence of a pollution exclusion, an insurer had to
defend a restaurant against clainms that the restaurant's odors
saturated a nei ghboring apartnent because the insurer failed to
denonstrate the odors coming fromthe restaurant's kitchen constituted
"pol lutants" [see Barney Greengrass Inc. v. Lunbernens Mut. Cas. Co.,
2011 U.S. App. LEXIS 22442 (2d Cir. Nov. 4, 2011) ]. The court noted
that the term"odors" was not listed in the policy's description of an
excluded pollutant and that said restaurant odors are not the type of
traditional environnental pollution, to which a pollution exclusion is
usual 'y applied.

42.07[ 5] Understand the Requirements for a "Late Notice" Defense to
Coverage. Because the typical CGE policy inmposes certain reporting requirenents
on the insured, an insurer may raise the issue of late notice. Wiether in the
context of environmental clainms or otherw se, the vast majority of jurisdictions
prohibit the insurer fromdenying a claimbased on |ate notice under an
occurrence-based CG policy unless there is a showi ng of actual prejudice [see,
e.g., Clemer v. Hartford Ins. Co., 587 P.2d 1098 (Cal. 1978)] . a handful of
other jurisdictions renmain notable exceptions to the general rule [see, e.g.
Dreaded, Inc. v. St. Paul Guardian Ins. Co., 904 N E.2d 1267, 1272-1273 (I nd.
2009) (discussing variations of notice prejudice rule across jurisdictions);
but see N.Y. Ins. Law § 3420 (changing prejudice rule for cases arising after
January 17, 2009)].

Strategi c Point:

Even in the few jurisdictions in which there is no requirement for an
i nsurer to show prejudice to defeat a claimbased on | ate noti ce,
there can be exceptions or "reasonabl e excuse" for late notice where
(1) the policyhol der reasonably believed it was not liable for the
underlying claim (2) the policyhol der reasonably did not know the
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occurrence had taken place, or (3) giving notice would be futile
because the insurer is known to the policyholder or its counsel to
reject all clains of that type. Also, an insurer may waive the defense
of late notice, in sone of the sane jurisdictions, by reserving the
right to deny coverage for the claimonly on other grounds.

Lexi s. com Sear ch
After choosing the appropriate jurisdiction or treatise, the follow ng
terns and connectors may be of assistance: CG and "late notice"

’ Cross Reference:

For a discussion of time for furnishing notice, see Business |nsurance
Law and Practice Guide 8§ 2.04(2). For a discussion of what constitutes
| ate notice, see 8§ 30.26[3] above.

42.07[ 6] Appreciate the Scope of the "Known Loss" Doctrine and How It May
Affect Insurability of an Environnmental Claim The "known | oss" doctrine bars
coverage when a loss is certain--or in some jurisdictions a "probable certainty"
or where there is a "substantial probability" of a |loss--at the time coverage is

pl aced [see, e.g., Ins. Co. of North Anerica v. Kayser-Roth Corp., 770 A 2d
403, 415 (R 1. 2001) ; CQutboard Marine Corp. v. Liberty Mut. Ins. Co., 607

N. E. 2d 1204, 1210 (Ill. 1992)] . The greater the "extent of unknown
liabilities,” the less likely the "known | oss" doctrine will preclude coverage.

Strategi ¢ Point:
A policyhol der often seeks to prove an occurrence, especially where a
qual i fied pollution exclusion under applicable |aw requires an abrupt
event, through witness testinony and scientific evidence. A w tness
may, for exanple, renenber a promi nent past chemical spill. Insurer
counsel then seek to use the policyholder's own contention as the
basis to say that notice of that occurrence was not tinely given, or
that the property damage fromthe occurrence was a "known | oss" at the
i nception of any later policies. Expert testinony may be needed by the
pol i cyhol der to support a response that the event was not generally
understood at the tine to be a source of either substantia
environnental harmor legal liability. Today, groundwater
contam nation is an obvious source of potential legal liability. Not
so in the 1970s and earlier, before the preval ent use of groundwater
noni toring and analysis for volatile organic chemicals and before the
1980 enactnent of the Conprehensive Environnmental Response,
Conpensation and Liability Act.

Exanpl e:
I nsured recei ves EPA demand letter before policy begins. The "known
| oss" doctrine may not bar coverage because the extent of the
insured's liability was still unknown when the policy began

Exanpl e:
I nsured faces judgnment for environnental cleanup before policy
i ncepts. The "known | oss" doctrine bars coverage because the | oss was
a certainty when the policy incepted.
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Lexi s. com Sear ch
After choosing the appropriate jurisdiction or treatise, the follow ng
terns and connectors may be of assistance: CG and "known | oss".

’ Cross Ref erences:

For discussions of known |oss and | oss in progress, see New Appl enan
on Insurance Law Library Edition 8§ 16.07[2][b]; Business Insurance Law
and Practice Guide § 15.04.

Legal Topics:

For related research and practice materials, see the follow ng | egal topics:
I nsurance LawBad Faith & Extracontractual LiabilityGeneral Overview nsurance
LawBad Faith & Extracontractual LiabilitySettlenent ObligationsThird Party
Cl ai s
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AUTHOR: by Robyn L. Anderson, WIlliam G Beck and Jessica E. Merrigan

42.08 Determ ne Whet her Settlenment of the Environnental |Insurance Claimls in
the Parties' Best Interests.

42.08[ 1] Coverage Litigation Is Costly and Ti ne-Consum ng. Gven all of the
coverage vari abl es outlined above, coverage litigation is predictably expensive
and time-consum ng, but often unpredictable in outconme. The policyholder and its
i nsurers shoul d consi der discussing a commercially reasonable settlenent of the
environnental claimearly and often, even if litigation is pursued.

’ Cross Ref erence:

See Ch. 23 above, Settling Insurance Coverage Di sputes.

42.08[ 2] Consider a Confidentiality, Standstill and Tolling Agreenent to
Deter a Lawsuit and Facilitate Settlement Negotiations. Even if both parties are
willing to entertain settlenment talks, they may hesitate to forego the filing of
a lawsuit for fear that the other side will be the first to file in an
unfavorable jurisdiction. To ease this tension, the parties should consider
executing a Confidentiality, Standstill and Tolling Agreenent. Such an
agreenent:

1. Allows the insured to produce internal or consultant estinmates of
potential future liability without fear of the information falling
into the hands of unintended outside parties, particularly when the
insurer is not defending the insured so as to clearly invoke any state
I aw privil eges;

2. Precludes either party fromfiling a |lawsuit w thout first
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term nating the agreement pursuant to the agreenment's notice
provi si ons; and

3. Assures the parties that all of their coverage rights and defenses
(including statute of limtations) are preserved and tolled throughout
the period of the agreenment, without respect to any coverage positions
di scussed during settlenment negotiations.

‘;i VMr ni ng:

If a party refuses to execute a Confidentiality, Standstill and
Tolling Agreement after requested by the other party, the requesting
party should consult with its counsel to determ ne whether a coverage
action should be filed based on concerns about statute of linmitations
or forum sel ection.

’, Cross Reference:

For a discussion of insurance litigation generally, see Business
I nsurance Practice CGuide Ch. 40. For a discussion of Alternative
Di spute Resolution in environmental insurance disputes, see Mtchel
L. Lathrop, Insurance Coverage and Environmental Cainms § 27.06.

42.08[ 3] Understand Tining Constraints If Coverage Litigation |Is Pursued. If
litigation is deemed to be the nost effective nethod to resolve coverage or
i nduce settlenent of the claim keep in mnd the procedural limts on the timng
of a coverage lawsuit or declaratory judgnent action

'ﬁ Ti mi ng--1nsured's Perspective:

An insured' s cause of action for breach of the insurance contract
accrues when an insurer denies indemmity for a covered claimor
refuses to defend a potentially covered claim Once a denial occurs,
the insured and its counsel should calendar the lintations period for
breach of contract actions, generally, under each state |law that nay
ultimately apply, and consult the insurance policy for any contractua
l[imtations and "Notice of Suit" provisions.

'ﬁ Tim ng--Insurer's Perspective:

An insurer may choose to file a declaratory judgnent action to
determ ne the scope of its coverage obligation while defending subject
to a reservation of rights. The insurer nust consider whether the
facts known at the time of the action present a controversy ripe for
adj udi cation. Cenerally, courts consider the question of an insurer's
duty to defend a pending |awsuit to be ripe. Establishing the ripeness
of a determi nation as to whether there is a duty to i ndemify,

however, is nmore difficult. A court nay be reluctant to find there is
a ripe controversy regarding the duty to indemify if no | egal claim
has been fil ed against the insured, but there are exceptions [see,
e.g., lcarom PLCv. Howard County, M., 904 F. Supp. 454, 458 (D

Md. 1995)] . In all cases, the key question is whether the controversy
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is based on known facts rather than a hypothetical, anticipatory
scenari o.

Strategic Point:

Envi ronnental insurance coverage litigation can be |engthy and
expensive. It often involves underlying environnental cleanup or toxic
tort clains in excess of the limts of at |east sone policies at

i ssue. A policyhol der seeking coverage should carefully coordinate the
def ense of the underlying claimw th the assertion of the coverage
claim Litigation of the coverage clai mmy di sadvantage the

pol i cyholder in the underlying matter by devel opi ng evi dence of

i ntentional or reckless conduct. There also frequently are
opportunities to use the insurer's duty to settle covered clains to
expose the insurer beyond its stated policy limts.

’ Cross Ref erence:

For a di scussion on nanagi ng the rel ati onship between the coverage
case and underlying litigation, see Ch. 16 above.

’, Cross Reference:

For a discussion of timing of declaratory judgnment actions, see
Mtchell L. Lathrop, Insurance Coverage and Environnental Cains §
8.03[1][e]. For a discussion of timng issues relating to homeowner's
i nsurance, see California Insurance Law and Practice Cuide §
36.02[2][b].

42.08[ 4] Consider Negotiating the Scope of a Settlenent Before Discussing
Fi nancial Ternms. The insurer's cost of settlement is easily conputed by the
paynment amount, but the insured' s cost of settlement is determned by the scope
of the rel ease and any proposed indemity provision. The rel ease may be as
l[imted as the policyholder's site-specific release for remedi ati on costs only.
Alternatively, it could be as broad as a full policy buy-back, term nating the
rights of all insureds or potential insureds for all known or unknown clainms, or
providing unlimted defense and i ndemity in favor of the insurer should any
third parties (including other insurers) assert a claimagainst the settling
insurer relating to the released clains. Until the practitioner knows the scope
of the rel ease, the discussion of financial ternms is virtually meaningl ess.

Strategic Point--Insured s Perspective:
Know t he scope of your current or potential clains--and the identity
of potential third-party clainmnts--to understand the breadth of
rel ease and/or indemity provisions you would be willing to negoti ate.
Absent conpel ling circunmstances, avoid "uncapped" indemity

obligations that could cost nore than the settlenent anpunt,
effectively turning the policyholder into the insurer of the risk.



Page 42
4-42 New Appl eman | nsurance Law Practice Cui de 42.08

Strategic Point--Insurer's Perspective:

If coverage for a disputed claimis unlikely, consider the settlenent
val ue of a policy buy-back or broader release to bring finality and
renmove | ong-tail exposures fromthe conpany's books. Sone insurers
categorically insist upon full site releases as a condition of any
settl enent.

Bad Faith:
Sone insurers even demand that the policyhol der sell back its policies
and agree to defend and indemmify the insurer against any future
clainms on the policies, even contribution clainms by other insurers or
direct actions by tort claimants in states where those are allowed, in
order to receive paynent of a covered claim These positions may in
some cases lead to litigation of a "bad faith" issue.

42.08[ 5] Understand the Nuances of Insurance Recovery and Settlenent Wthin
t he London Market. Many conpani es obtai ned historical CGE coverage through the
London i nsurance market. Although insureds may | oosely refer to their insurer as
"Ll oyds," or to the policies as "London policies,"” in reality multiple insurers
subscribe to each policy, and these nmultiple insurers are individually |iable
only to the extent of their own percentage of the total policy limt. This
fragmented market structure adds additional nuances to the insurance recovery
and settlement process.

Strategic Point--Insured' s Perspective:
An insured with notable London involvenent in its coverage program may
want to consult wi th experienced coverage counsel to navigate its

pursuit of environmental insurance clains, which should take into
consi deration the follow ng tasks:

Checkl i st :

1. Review policy records and conpl ete archaeol ogy as needed to
identify the subscribing conpanies and their respective participation
levels on all potentially applicable London nmarket CGE. poli cies.

Consi der:
Policy "slips" showi ng the stanped, signed |lines of
i ndi vidual insurers are the best evidence, but policy
subscription may al so be evidenced by policy endorsenents,
Certificates of Insurance or other policy evidence. Note
that the company subscriptions and their respective limts
may change fromyear to year under a nulti-year policy.

2. Determne the "l ead" conpany or conpanies insuring the primary risk
under the policies. The "l ead" conpany or conpanies and their counse
likely will analyze the clains and make reconmendations to the rest of
the sol vent market insurers regarding potential settlement or
litigation.
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3. Determine, and continuously nmonitor, the financial status of the
subscri bi ng London narket comnpanies. Many are now in run-off, or in
"insolvent" or even "solvent" Schenes of Arrangenent, under which

cl ai m subm ssions may be restricted or claimpaynents may be |imted.

‘:} War ni ng:

Unl i ke insurance receiverships or liquidations in the United
States, the United Kingdomallows financially solvent
insurers to form Sol vent Schenmes of Arrangenment, which often
establish absolute claimbar dates within nonths of the
Schene's fornation.

4. Pursue clains agai nst Schenme or insolvent conpanies on an
i ndi vidualized basis, to the extent the potential recovery warrants
the adm nistrative costs.

5. Becone famliar with the unique structure and terns necessitated by
a settlement with the solvent London market.

’ Cross Reference:

For a discussion of the London narket generally, see Mtchell L
Lat hrop, |nsurance Coverage and Environnental Cains § 1.06.

Legal Topics:

For related research and practice naterials, see the follow ng | egal topics:
I nsurance LawBad Faith & Extracontractual LiabilityGeneral Overview nsurance

LawBad Faith & Extracontractual LiabilitySettlement ObligationsThird Party
Cl ai s
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42.09 Consider Historic First-Party Property Coverage.

Unlike third-party CG coverage, first-party property insurance protects the
i nsured agai nst danage to its own property. Environnmental litigation under these
policies is | ess common, but common factors to consider include:

1. Are consecutive property policies triggered by ongoi ng danage?

2. |s danmage to soil or groundwater danage to insured "real property,"”
or does the policy specifically exclude damage to | and and

gr oundwat er ?

3. Do renediation costs constitute covered "direct physical |oss"?

4. Does "debris renoval" coverage extend to contam nation cl eanup?

5. Is there a "contan nati on" exclusion and, if so, are concurrent
causes nonet hel ess i nsured?

6. Does the "ordinance or |aw' exclusion bar coverage?

{‘sﬁ Ti m ng:
Noti ce provisions under first-party property policies nmay be quite
strict, requiring a sworn proof of loss within a period of 30 to 90

days. Sone state |aws and regul ations nay invalidate such linmtations,
or require insurers to disclose themto policyhol ders.
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Strategi c Point:

The wording of an "all-risk" first-party policy's exclusion of perils
i ncluding "contam nation" may end with an ensuing |oss clause such as
"... unless resulting froma peril not otherw se excluded." Counse
for both the insurer and the policyhol der rmust carefully examnine the
i npact of such a clause, and creatively exam ne the possible ways to
posture the coverage claim G adual |eakage from underground storage
tank piping, as an exanple, would generally not itself be an excluded
peril in such policies. Soil contam nation of covered property
resulting froma | eaking underground storage tank pipe joint, then
would result "froma peril not otherw se excluded." Thoughtfu
description of cause and effect may assist in broadening the apparent
coverage of property policies.

I nsurer's Perspective:
As a result of defective and corrosive drywall sold in the nid-2000s,
property owners may have virtually uninhabitable structures which wll
requi re extensive renovation or even denolition. An article by Wayne
D. Taylor and Ruth M Pawl ak, Defective and Corrosive Drywal |
Anal yzing First-Party Coverage |ssues [46 Tort Trial & Ins. Prac. L.J.
63, 92 (2010)] argues that first-party property insurance policies

will likely not provide coverage because the policy exclusions for
pol | utants and defective construction will bar any first-party clains
to recover for the damages caused by the corrosive drywall. The

article further reviews the recent judicial precedents that have
shaped this area.--Aviva Abranovsky

Legal Topics:

For related research and practice materials, see the follow ng | egal topics:
| nsurance LawBad Faith & Extracontractual LiabilityGeneral Overview nsurance
LawBad Faith & Extracontractual LiabilitySettlenment ObligationsThird Party
C ai s
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42.10 Deternmine If Od Autonmobile Liability Policies May Be Rel evant.

When notor vehicles are used to transport waste to landfills, a policyhol der
m ght successfully argue that environnental liabilities arising out of the
owner shi p, mai ntenance or use of the vehicle are covered by the typica
autonobile liability policy [see, e.g., United States Fid. & Guar. Co. V.
Thomas Sol vent Co., 683 F. Supp. 1139 (WD. Mch. 1988)]

Strategi c Points:

Mot or vehicl e coverage often insures against liability arising from
the "use" and "unl oadi ng" of a covered vehicle. Transporter liability
under the Conprehensive Environnental Response, Conpensation and
Liability Act depends on both the "use" and "unl oadi ng" of a notor
vehicle (in addition to site selection by the transporter). Al so, the
term"use" in notor vehicle policies nmay be construed exceptionally
broadly, in part to inplenment the mandatory coverage goal of a state's
financial responsibility law. Mtor vehicle policies my be conforned
to higher mninumlimts when operated in other states. Evidence of
not or vehicl e coverage nmay be uni quely avail abl e through

admi ni strative agency records.

Legal Topics:

For related research and practice materials, see the follow ng | egal topics:
I nsurance LawBad Faith & Extracontractual LiabilityGeneral Overview nsurance
LawBad Faith & Extracontractual LiabilitySettlenent ObligationsThird Party
Cl ai s



Page 47

@ LexisNexis|

12 of 15 DOCUMENTS
New Appl eman | nsurance Law Practice Guide

Copyri ght 2013, Matthew Bender & Conpany, Inc., a nmenber of the LexisNexis
G oup.

Vol ume 4: Separate Lines of |nsurance
PART | New Appl eman | nsurance Law Practice Cuide
Chapt er 42 UNDERSTANDI NG ENVI RONVENTAL | NSURANCE
V. EXAM NI NG CURRENT ENVI RONMENTAL | NSURANCE PRODUCTS

4-42 New Appl eman | nsurance Law Practice Guide 42.11
AUTHOR: by Robyn L. Anderson, WIlliam G Beck and Jessica E. Merrigan

42.11 Understand the Nunerous Types of Environnmental |nsurance Products in the
Current Market.

42.11[ 1] Overview of Current Environmental Policies. Environmental insurance
is an evolving and expanding field. The type and availability of environnenta
i nsurance has increased dramatically since the products began becomni ng nore
available in the m d-1990s. In response to environmental denands, environnental
i nsurance has devel oped as a detail ed and sophisticated option. However, due to
the wide variety of conditions insured against there is no one standard policy.
I nst ead each environnmental insurance policy is extrenely specialized devel oped
on a site-specific basis during the underwiting stage. The process all ows
creation of a policy to address individual needs, but requires careful attention
to a wide range of issues. The first step is to determ ne what protection is
necessary based upon current property conditions and expectations for the future
activities on a property.

42.11[2] Pollution Legal Liability. Pollution Legal Liability (PLL)

i nsurance is also sonetines known as Pollution and Renedi ation Legal Liability,
Prem ses Pollution Liability, Pollution Legal Liability, Pollution Liability
Limted, Environnental Site Liability, and Environmental C eanup and Liability
i nsurance. This insurance is the nodern descendent of the early Environnental

I mpai rment Liability coverage. Specific coverage terns vary wi dely anong PLL
policies. However, in general, PLL insurance consists of some conbination of

t hree basic coverage conponents:

1. Third-party coverage for bodily injury, cleanup costs, and property
damage arising out of pollution conditions "on, at, under or mgrating
from' an insured site;
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2. Defense cost reinmbursenent for covered third-party clains;

3. First-party clains for government-mandated cleanup related to
pre-existing environnmental conditions first discovered during the
coverage period.

It is inmportant to note that individual PLL policies will vary greatly in the
scope of coverage. A PLL policy may explicitly exclude coverage for injunctive
relief, thus Iimting or precluding potential coverage for cleanup costs in many
situations [see G lbert, Environnental |npact |nsurance: Practica

Consi derati ons, Environnmental Aspects of Real Estate Transactions (Wtkin ed.
1995); see also Northern Kentucky University, Environmental |nsurance Products
Avai |l abl e for Brownfiel ds Redevel opnent, 2005, Feb. 2006, at 11, avail able at
htt p: // www. epa. gov/ br ownfi el ds/ pubs/ enviro_i nsurance_2006. pdf.

The general termfor pollution legal liability insurance is one to five years. A
| onger termis preferred by nost policyhol ders--but | onger coverage can lead to
a significantly higher premi um |nsurance policies extending 10 years are fairly
conmon, and policies covering 15 and even 20 years have been issued by insurers.
But a termlonger than 10 years will cone only at a significantly increased
premium if even available. Premiuns for PLL insurance are determ ned on a per
year basis, with all prenmumcosts due up-front.

There is also a wide range of options for policy linmts on PLL policies.
Coverage generally begins at $1 million. Coverage can increase to $5 mllion or
$10 million for an increased prem um Coverage nmay even be available up to $50
mllion or $100 mllion in certain instances, however the increased limt wll
certainly increase the policy pren um

Consi der:
It may be possible to negotiate reduced policy prem uns where
avai l abl e i nformati on denonstrates that a property has a | ow
environnental risk. Sone environmental investigation will be required
by the insurer in order to issue the PLL policy. Beyond that required
i nvestigation, the insured should eval uate whether additiona
environnental investigation has the potential to benefit the insured
in the formof a reduced premium or the risk of exposing additiona
risks that could raise the premumor potentially result in coverage
excl usi ons.

42.11[ 3] Renedi ation "Cost Cap" Insurance. Renediation "cost cap" insurance
is atool to mnimze the risk associated with ongoing renediati on and the
potential of cost overruns. Cost cap insurance policies allow an insured to
guarantee that actual cleanup costs will not exceed estimtes by nore than an
agreed amount, subject to the total Iimts of coverage purchased. Securing a
cost cap policy will require an approved renediation plan with cost estimates
froma reputable environnental consulting firm The insurance conpany nmay al so
engage their own environnmental engineering professionals to evaluate the plan
and potential risks--in fact many i nsurance conpani es now have in-house experts
to assist in underwiting these policies.

The actual limts, retentions, prem umand coverage terms for cost cap insurance
wi Il vary based upon the site conditions. Wile nost insurers do not offer

coverage beyond a 10-year period, extended coverage can be negotiated in certain
i nstances. In general, the policy will terminate at the issuance of a regulatory
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approval --or "No Further Action" letter for the cleanup, or at the end of the
term -whi chever is earlier

The insured will be responsible for payment of the premiumat the start of the
policy. In addition, the insured will have all responsibility for cleanup costs
up to the estimated cost and generally for overruns up to an agreed upon anount,
normal Iy sonme percentage of the estinmated cleanup costs. Only after costs have
exceeded the estimate, plus agreed overrun, will the insurer be responsible for
paynment of renediation costs. Once that responsibility has been triggered, the
policy will provide for coverage for all costs, up to the policy limt.

I nsured' s Perspective:
Due to the linmted coverage term and need for an approved cl eanup pl an
with firmcost estimates, Cost Cap coverage is not a viable option at
the early stages of npbst sites. In addition, because Cost Cap policies
are based on approved renedi ati on plans, they may excl ude coverage for
remedi ati on activities and costs outside the approved plan--arising
from changed conditions, changed regul atory standards, or |ack of
ef fecti veness of a chosen renedi ati on nethod. The insured nust be
aware of what linmit the policy has in place for coverage of additiona
remedi al costs.

‘;i VMr ni ng:

Insurers are nore willing to offer Cost Cap policies in jurisdictions
with risk-based corrective action standards. However, in many

ri sk- based programnms, regulatory closure, sonetines in the formof a
"No Further Action" letter, nmay be issued dependent on certain future
nonitoring or controls. If the Cost Cap coverage term nates at

i ssuance of regulatory closure, any additional costs of post-closure
noni toring, such as that required by sone Institutional Controls or
Envi ronnental Use Covenants, would be outside the scope of coverage.

I nsured parties should consider the handling of these costs.

42.11[ 4] Secured Creditor Coverage. Secured Creditor Coverage is intended to
address the risk to creditors posed by the |oss of collateral value due to
environnental contamnation, and the risk for environnental liability resulting
from foreclosure of a contam nated property.

Exanpl e:
One form of Secured Creditor Coverage pays the |lender the principa
bal ance due on a nortgage | oan when (i) contam nation is present at
the insured property; (ii) the loan is in default; and (iii) the
lender's interest in the collateral is transferred to the insurance
conpany.

In general, nost Secured Creditor Coverage policies are structured to pay the
insured the | esser of the default anmount, the cleanup costs, or third-party
clains for bodily-injury, property damage and | egal defense costs.

42.11[5] Contractor's Insurance. A contractor's pollution liability policy
hel ps protect contractors against clainms of third parties for bodily injury or
property damage. While in the past nost environnental contractors elected to
self-insure their exposure to environnental liabilities, contractor's insurance
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policies are becom ng nore common as they becone nore avail able and as nore
property owners require proof of such insurance fromtheir contractors. Property
owners are not generally covered by the contractor's policy, but sone nay
require the contractor to nane the owner as an additional insured for the
duration of the work.

In addition to third-party clainms, contractor's pollution liability policies my
cover |egal defense costs and costs of renmediating on- and off-site

contam nation. Contractor's pollution liability coverage is available for a
variety of operations--including nobile waste treatnent units; energency spil
response; site restoration; storage tank cleaning, renoval and installation
transformer renoval; and asbestos abatenent.

Anot her form of contractor's insurance is professional liability coverage. This
coverage is available for consultants, risk assessnent firns, |aboratories,
architects, and engi neers and provi des coverage for pollution danages resulting
fromnegligent acts, errors, or om ssions commtted in rendering professiona
envi ronnental services. An errors and omi ssions policy will typically pay for
third-party personal injury and property danmage includi ng cl eanup and | oss of
use. However, the professional services covered nmust be item zed in the policy.

Strategi ¢ Point--Insured:
VWhen the sane firmperformng the design work for a project also
handl es the renedi ati on, then conbi ned coverage for contractor's
pollution liability and errors and om ssions nmay be available. This

may avoi d coverage issues resulting fromdi sputes about the cause of
contractor's liability and better protect the insured.

42.11[ 6] Blended Finite Risk. A blended finite risk insurance program
conbi nes the elenments of PLL and cost cap insurance. The goal of the finite risk
policy is to support resolution of environmental liabilities and cl eanup costs
for known and unknown contanination at a particular site. However, unlike the
cost cap policy, the finite risk policy requires that the insured pay both the
prem um and the estinmated future renediation costs up front to the insurer. The
net present value of the anticipated renediation is deposited into an interest
bearing conmut ati on trust account managed by the insurer. The insurer assumes
responsi bility for managi ng and paying the bills of the renediation contractor
and provides "cost cap" and PLL coverage to the contractor and primary insured
i f needed. When renediation work is conpleted, the insurer is entitled to any
remai ning funds fromthe trust account. If there is a cost overrun, the
i nsurance will pay for the cost overruns, up to the policy lint.

A blended finite risk policy is often utilized to facilitate real estate
transactions involving contani nated properties, or significant brownfields
redevel opnent proj ects.

I nsured's Perspective:
Negoti ati on of the estinmated future remedi ation costs is of critica
i mportance as the insured has the up front responsibility for future
costs and the premium Any funds left follow ng the cleanup are the
property of the insurer.
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As is the case in both PLL and Cost Cap coverage, the perceived environnental
risk and policy tine will significantly inpact the prem uns for coverage under a
finite risk program Finite risk prograns can be used to address |onger-running
cl eanups--with policy terns running 20 or even 30 years. However, the avail able
I ength of coverage will depend upon the insurer's assessnent of timng of the
work and the benefit the insurer expects to realize frominvestnent or

managenent of the up-front payment.

Consi der:
VWen the majority of the remediation costs will likely be incurred
soon after devel opnent of the finite risk policy, the insurer obtains
| ess benefit fromthe up-front paynent and may in return require a
greater premiumin order to protect itself fromrisks of cost
overruns.

Legal Topics:

For related research and practice naterials, see the follow ng | egal topics:
I nsurance LawBad Faith & Extracontractual LiabilityGeneral Overview nsurance
LawBad Faith & Extracontractual LiabilitySettlement ObligationsThird Party
Cl ai s
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42.12 Know When and Way Current Environmental |nsurance Products Are Needed
Most .

The wi de variety of environnental insurance products allows for devel opnent of
an insurance policy to neet the specific needs posed by environnenta
cont ami nation, or potential environnental contamination, at a property. However,
this variation can also lead to traps for the unwary. Because environnental
insurance is still a costly investnent, it is often only worthwhile for
significant projects or, increasingly, portfolios of properties.

Consi der:
Afinite risk programw |l require a significantly higher up-front
paynment by the insured, but may be nore beneficial than traditiona
cost-cap where the party responsi ble for renediati on does not have the
ability or desire to manage a | ong-term cl eanup

Consi der:
An individual contractor's pollution liability policy would likely be
cost prohibitive for small projects, given the paynent expected by the
contractor. To answer this concern and address insurance requirements
of clients, nmany contractors have general pollution liability
coverage, coupled with higher deductibles reflecting the amount that
the contractor is able to self-insure.

Consi der:
Pol lution Legal Liability insurance may be used as a tool to encourage
sal e or redevel opnent of a property follow ng renedi ati on. The
protection of buyers and devel opers from potential unknowns nay
accelerate the sale of a property follow ng conpletion of renediation

Legal Topics:
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For related research and practice naterials, see the follow ng | egal topics:
I nsurance LawBad Faith & Extracontractual LiabilityGeneral Overview nsurance
LawBad Faith & Extracontractual LiabilitySettlement ObligationsThird Party
Cl ai s
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42.13 Negotiate the Best Coverage Terns and Beware of Common Pitfalls.

42.13[ 1] Incorporating a Favorable and Enforceabl e Choice of Law Provision
Wi le a choice of |law provision is not generally included in an insurance
policy, it is frequently required by insurers issuing environmental inpairnment
liability coverage. |If possible, an insured should seek to have the choice of
| aw provision renpved entirely. However, insurers have been insistent on
i nclusion of a choice of law provision in current environnental insurance
policies, and utilize the provision to select the state nost favorable to the
insurer's position. Simlarly, the insurer may seek to control forum and venue,
in a location nost convenient to it. The insured nust carefully consider the
i mpacts of these provisions. Beyond just the cost and tine burdens of an
i nconveni ent forum an unfavorabl e choice of |aw can have significant
inmplications for coverage [see Ann M Waeger, Current Insurance Policies for
I nsuring Agai nst Environnental R sks, in Environnental |nsurance: Emerging
| ssues and Latest Devel opnents on the New Coverage and | nsurance Cost Recovery,
at 378 (ALI-ABA Course of Study Materials No. CNO50, May 8-9, 2008)].

42.13[ 2] Establishing the Appropriate Coverage Tine.

42.13[2][a] Policy Coverage Period. Mdst of the environnmental specialty

products currently available require that clainms nmust be both nmade and reported
within the policy period to qualify for coverage [see, e.g., Mchael B. Cerrard,
Environnental Law Practice CGuide: State and Federal Law 8§ 8.14 (G eenw ch

I nsurance Conpany Specimen Policy)]. As discussed above, environmental liability
coverage is frequently available for longer terns than typical insurance, with
environnental coverage extending 10 or nore years in many cases. However, even a
10-year policy period may be shorter than the entire renmedi ati on and nmonitoring
for a site, given the challenges presented by environnental contamni nation
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Negoti ating an appropriate policy period is essential to the value and

ef fecti veness of the insurance product. While extended periods will result in

i ncreased prem um costs upon the insured, the tinmng of environnental liability
and risk nust be carefully considered when negotiating the appropriate coverage
time.

42.13[ 2] [ b] Extension of Coverage or Reporting Period. In some cases
pol i cyhol ders may have the option, under certain linmted circunmstances, of
extendi ng the reporting period beyond the policy term This option does require
an additional prem um paynent by the policyhol der [see, e.g., Mchael B
Gerrard, Environmental Law Practice Guide: State and Federal Law § 8. 14
(Greenwi ch I nsurance Conpany Specimen Policy, 8§ V)]. The available tinme period
may be set in the original policy, along with the cost for extension. Wen
avai |l abl e, the extension nust be requested by the policyholder prior to
expiration of the policy.

In sone cases the policyholder may be able to negotiate for extension of
coverage. However, obtaining an additional term of coverage will require
negotiation with the insurer at a simlar |level to negotiation of the origina
policy. Should the insured be interested in pursuing any extension, early
initiation of negotiation is advisable in order to avoid any | apse in coverage
that could | ead to coverage di sputes.

42.13[ 3] Defining "Known Conditions."

42.13[ 3] [a] Defining Insured s Know edge. When negotiating the scope of any
Known Condition exclusion, it will be inportant to define the insured's
know edge. Insured and its counsel will be seeking to define it narrowWy, while
the insurer and its counsel will be seeking to define it broadly.

Consi der:
VWhat individuals within the insured have the ability to impute
know edge to the insured. In addition to the typical officer/ director
representatives, the insurer will likely also seek to include those
i ndividuals with responsibility to environmental nanagenent or
conpliance. Sone policies include a schedule specifically identifying
the representatives by name.

Consi der:
VWhat constitutes know edge? |s know edge subjective--dependent upon
t he naned individual actually know ng or receiving sone notice,
witten or verbal? O is know edge objective--enconpassi ng anyt hi ng
t he i nsured knew or should have known at the time the policy was
i ssued?

42.13[ 3] [b] Coverage for Known Conditions. Wile in general Known Conditions
are comonly excluded from coverage, parties seeking to ensure environnenta
risk may need to obtain coverage for known conditions. This is available as an
option in sone environnental insurance policies, but coverage of Known
Conditions will depend upon what is disclosed to the insurer at the time of
policy issuance and coverage for known conditions should be specifically noted
in the policy [see, e.g., Northern Kentucky University, Environnental |nsurance
Products Avail abl e for Brownfiel ds Redevel opnent, 2005, Feb. 2006, at 14-15,
avail abl e at http://ww. epa. gov/ brownfi el ds/ pubs/enviro_i nsurance_2006. pdf].
Known conditions that are not explicitly referenced as covered within the policy
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may result in future coverage disputes based upon proper disclosure. To avoid
the potential for dispute over whether a pre-existing condition was disclosed to
the insurer prior to policy inception, many PLL policies require that all such
di scl osures be listed specifically on a policy schedule [see, e.g., Susan Neuman
& Robert D. Chesler, Environmental |nsurance Coverage, in Environnmental Law
Practice Guide: State and Federal Law 8§ 8.04[1] (Mchael B. Gerrard ed.)].

I nsured' s Perspective:
An article provides a concise background about the role of the "known
condition” exclusion in environmental insurance policies and the
details fromthe litigation that has energed over the exclusion. [See
Carol i ne Vazquez, Into the Unknown: The Reach of Environnental
I nsurance in Cases, 16 Conn. Ins. L.J. 467, 501 (2010)]. Vazquez
argues that courts should construe "known conditions" under the
doctrine of contra proferentemand that the burden should lie on the
insurer to identify "known conditions."--Aviva Abranovsky

42.13[ 4] Dealing with Naned | nsureds, Additional Insureds and Insured vs.
I nsured Exclusions. Environnental insurance frequently involves multiple parties
seeking protection fromfuture liability. Where the insured owes environnental
indetTmity to another party, it will be inportant to consider whether that party
shoul d be named as an additional insured. If that party is not an additiona
i nsured, the insured nust consider the inpact of any Contractual Exclusions, as
di scussed below in § 42.13[9].

Most policies do require an exclusion of coverage for clains by one insured
agai nst anot her insured under a policy, terned an "insured vs. insured
exclusion." This is a comon exclusion, but has the potential to create future
di sputes between parties involved with a property and/or a renedi ation project.
This exclusion is especially problematic where a policy includes a "suit" or
"governnent mandate" trigger for first-party property remediation liability.

Exanpl e:
Seller sells a property to Buyer under an agreenent in which
Contractor assunes all environnental liability and the environnenta

remedi ati on, backed by environmental insurance. After encountering
unknown conditions, the Contractor defaults and becones insol vent.
Buyer sues Seller claimng it was damaged by Seller's failure to

di scl ose the unknown conditions. If Seller was not a naned insured,
Seller nay not be able to seek any avail abl e funds under Contractor's
i nsurance. However, if Seller, Buyer and Contractor are all insured,
the claimcould be barred by an insured vs. insured exclusion

I nsured' s Perspective:
In sone situations it nmay be best to naximze the parties covered
under an insurance policy--in fact inclusion of all parties may be
mandated in a sale or renedi ati on agreenent. However, if future
di sputes may arise between parties, the insured should carefully
consi der the inpact of an insured vs. insured exclusion and whet her
future risk warrants an increased prem umfor renoval of the
excl usi on.

42.13[ 5] Consider Scope of "Bodily Injury." The scope of covered Bodily
Injury will depend upon the specific policy |anguage--which can vary greatly.
Third-party "bodily injury" may be defined to include some conbination of the
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foll owi ng: physical injury, sickness, or disease; nental or enotional distress;

shock; building-related illnesses; and death. Sone policies have a nore circul ar
definition of "bodily injury" that includes the term"bodily injury" in the
definition itself. Under certain circunstances, insurers may be willing to

i ncl ude fear of disease and nedical nonitoring in the scope of "bodily injury"
coverage, although such clains present greater challenges froman underwiting
st andpoi nt.

42.13[ 6] Consider Scope of "Property Damage."

42.13[6][a] On-Site and O f-Site Danage. Different types of environnental
insurance will vary in their coverage for on-site and off-site danage.
Hi storically Environnental Inpairment Liability and PLL excluded on-site
renedi ati on, and even now PLL policies nay have an exclusion for on-site
physi cal damage, though it is |less common. However, the exclusion of on-site
damages limted the useful ness of PLL policies for certain redevel oprment
projects, and while cost-cap insurance covered on-site renediation, it was not
al ways appropriate for a given site. In response to increased brownfields
redevel oprment initiatives, insurers began offering both "on-site" and "off-site"
renmedi ati on coverage. Initially this coverage was Iinmted to the extent that
cl eanup was nandated by governnent action [see, e.g., Susan Newran & Robert D
Chesl er, Environmental |nsurance Coverage, in Environmental Law Practice Cuide
State and Federal Law 8 8.01[2][a] (Mchael B. Gerrard ed); Susan Neuman, A
WIlling Self-Insurer? The Availability of Environmental Inpairnment Liability
I nsurance After 1985, 5 J. Ins. Coverage 32, 39-40 (Autunm 2002)].

Current PLL policies offer even nore flexibility for on-site coverage, with sone
even elimnating the requirement for a government nmandate. Some policies now

i nclude a discovery trigger for coverage of "on-site," first-party cleanup
costs. Under the discovery trigger, coverage nmay be available even in the
absence of any governnment demand if the conditions requiring renediation on the
insured's property are first discovered and reported to the insurer during the
policy period [see Northern Kentucky University, Environmental |nsurance
Products Avail abl e for Brownfiel ds Redevel opnent, 2005, Feb. 2006, at 15-16,
avai | abl e at http://ww. epa. gov/ brownfi el ds/ pubs/ enviro_i nsurance_2006. pdf]. The
i nsurer may require pre-approval of a voluntary cleanup plan for on-site
renmediation in order for PLL coverage to apply [see Susan M Cooke, I|nsurance
Coverage for Environnental Losses and Liabilities, The Law of Hazardous Waste:
Managenent, C eanup, Liability, and Litigation 8 19.07[2][a][iii]].

Not abl y, the scope of property damage covered will depend in |large part upon the
other riders or exclusions of the policy, including any exclusion or coverage of
Known Conditions, as discussed in § 42.13[3][b] above.

42.13[ 6] [b] Loss of Use. Property damage coverage will typically include
| oss of use resulting fromthat property damage. The "resulting | oss of use"
| anguage in the "property damage"” definition used in several PLL policies my
al so provide coverage for business interruption | osses. Coverage may al so be
avai l abl e for |loss of use w thout property damage, though such coverage shoul d
be specifically noted if outside the general coverage description, including
polici es which describe oss as "danage resulting from..." [see Northern
Kent ucky University, Environnental |nsurance Products Avail able for Brownfields
Redevel oprment, 2005, Feb. 2006, at 13, avail able at
http://ww. epa. gov/ brownfi el ds/ pubs/enviro_i nsurance_2006. pdf] .
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First-party business interruption coverage is available froma few insurers,
though this is usually by special endorsement [see, e.g., Northern Kentucky
Uni versity, Environnental |nsurance Products Avail able for Brownfields
Redevel oprment, 2005, Feb. 2006, at 13, avail able at

htt p: / / ww. epa. gov/ br ownfi el ds/ pubs/ enviro_i nsurance_2006. pdf]. This type of
coverage may be a tool for facilitating property transactions during the
continuation of renediation

42.13[6][c] Third-Party Property Danage and Stigna. There generally is no
PLL coverage available for dimnution in the value of the insured s own
property. Coverage for dimnution of a third-party's property value night be
provi ded, depending on the insurer and policy |anguage used. Most of the
avai |l abl e PLL policies that do cover dimnished value require that the
third-party's property be physically damaged, thus avoi di ng coverage for
perceived, or "stigmm," danages resulting frompotential or threatened
contam nati on [see Northern Kentucky University, Environnmental |nsurance
Products Avail abl e for Brownfiel ds Redevel opnent, 2005, Feb. 2006, at 13,
avai | abl e at http://ww. epa. gov/ brownfi el ds/ pubs/enviro_i nsurance_2006. pdf].
However, it is possible to obtain coverage for stigma or di m nished val ue
wi t hout property damage, though the cost may be prohibitive.

I nsured' s Perspective:
Damages such as di m nution of value and stigna should be specifically
addressed within the scope of coverage due to the variability of
policies and | ack of consistent coverage status.

42.13[ 7] Consider Potential O her Loss / Damages.

42.13[7][a] Defense Costs. Defense costs related to covered damages are
general |y covered by an environmental insurance policy. However, these costs
typically apply towards the policy Iimt [see, e.g., United States Dep't of the
Treasury, Hazardous Substance Liability Insurance, Mar. 1982, at 72; Susan M
Cooke, Insurance Coverage for Environnmental Losses and Liabilities, The Law of
Hazar dous Waste: Managenent, C eanup, Liability, and Litigation §
19.07[2][a][i]; Ann M Waeger, Current Insurance Policies for Insuring Against
Environnental Risks, in Environnental |nsurance: Enmerging |ssues and Latest
Devel opnents on the New Coverage and | nsurance Cost Recovery, at 339, 349
(ALl - ABA Course of Study Materials No. CNO50, May 8-9, 2008)]. This is unlike
many CGL policies, where defense costs are outside the policy limts. Before
securing environnmental insurance coverage, the possibility of conplicated or
[ ong-running litigation should be considered in the assessment of the
appropriate policy limt.

42.13[ 7] [ b] Exclusion of Punitive Danmges. Mst policies exclude punitive
damages. Some policies state an express exclusion of punitive danages, other
simply use definitions of loss that could arguably exclude such danages.
Furthernore, there is no consistent holding in the courts as to whether punitive
damages are even insurable [see generally Linda L. Schlueter, Punitive Damages
88 17.0-17.2(D) (5th ed. 2005); Robert Jerry & Douglas R chnond, Understandi ng
I nsurance Law § 65[e] (4th ed. 2007)].

42.13[7][c] Exclusion of Civil Penalties. Cvil penalties are not generally
consi dered to be covered by environnental insurance. Some policies include an
express exclusion of civil penalties. OQther policies define the covered "l oss"
as sonme award, settlenent or judgnent of "conpensatory damages." This use of
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"conmpensatory damages" may limt coverage for civil penalties or fines [see
Peter J. Kalis, et al., Policyholder's Guide to the Law of Insurance 8§
12. 03[ B]J[1] (2005)].

42.13[7][d] Coverage for Natural Resource Damages. Parties are increasingly
seeki ng coverage for natural resource danages. In fact sone parties seek
environnental insurance solely to protect from such danages. Sone policies do
i ncl ude coverage for natural resource damages, including physical injury to
wildlife, flora, air, land, and groundwater or surface water on properties held
or controlled by a public natural resource trustee [see Northern Kentucky
Uni versity, Environnental |nsurance Products Avail able for Brownfields
Redevel oprment, 2005, Feb. 2006, at 13, avail able at
htt p: // ww. epa. gov/ br ownfi el ds/ pubs/ envi ro_i nsurance_2006. pdf]. A party seeking
coverage for natural resource damages should ensure that such coverage is
explicitly listed in the policy.

Consi der:
Consi der: For purposes of natural resource damages under Conprehensive
Envi ronnent al Response, Conpensation, and Liability Act ("CERCLA") [42
U S C 8 9601 et seq. ], courts have defined "danages" as "the
nmonetary quantification stemmng froman injury," as opposed to the
"injury to natural resources" [see, e.g., Coeur D Alene Tribe v.
Asarco Inc., 280 F. Supp. 2d 1094, 1114 (D. Idaho 2003)

42.13[8] Dealing with "Intentional Act" Exclusions. Like the "Intentiona
Act" exclusion in nost CGE policies, the exclusion of coverage for intentiona
acts in environnental policies can present significant problens for the insured.
In general this provision excludes coverage for "intentional," "dishonest,"
"willful,” or "deliberate" acts or om ssions commtted by or at the direction of
the insured. This can include intentional non-conpliance or violations of |aws
or other requirenents. Wile deletion of this exclusioninits entirety would be
ideal fromthe insured s perspective, it is often not possible. At a mninum
the insured needs to closely consider the inpacts on environmental liability
coverage. In policies covering known conditions, those conditions should not be
subj ect to exclusion from coverage based on this provision. Simlarly,
Intentional Act exclusions should not apply to the remedi ati on covered by a
Cost-Cap or Finite Risk policy [Ann M Waeger, Current |nsurance Policies for
I nsuring Agai nst Environnental Risks, in Environmental |nsurance: Emerging
| ssues and Latest Devel opments on the New Coverage and | nsurance Cost Recovery,
at 376 (ALI-ABA Course of Study Materials No. CNO50, May 8-9, 2008)]. Finally,
as with the handling of Known Condition Exclusions, see above at § 42.13[3], the
i nsured should seek to limt and clearly define the individuals whose actions
can trigger |loss of coverage under this provision

42.13[9] Dealing with Contractual Liability Exclusions. Contractua
Liability Exclusions warrant careful attention when assessing the role of
environnental insurance in a transaction or redevel opnent. Generally, policies
wi || exclude from coverage any contractual liability of the insured, unless the
insured is required by law to undertake it, or unless the insurer agrees to
i nclude the contract as an "insured contract." \Were appropriate, the insured
shoul d i nclude a schedul e of "insured contracts" in the policy to ensure that
the liabilities under the contract or indemity can be covered by the insurance
policy, to the extent avail able.

Exanpl e:
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Contractor agrees to undertake a renediation, obtain environnental

i nsurance and indemmify the Property Oaner. Unless Contractor is
required by law to i ndemify Property Owner, Contractor should include
the indemity agreenent as an Insured Contract.

42.13[10] Procuring Ml d Coverage. Property and health damage resulting from
nmol d and fungi is an emerging issue in environnental liability, and,
consequently, environmental insurance. Mst policies will require an excl usion
of mold and fungus as a default condition

I nsureds can add back in coverage for nold and fungus rel ated damages, but such
an addition will result in an increased premum In sone cases, insurers require
hi gher deducti bl es and | ower coverage limts for added nold coverage [see Ann M
Waeger, Current Insurance Policies for Insuring Against Environmental Risks, in
Envi ronnental |nsurance: Energing |Issues and Latest Devel opnents on the New
Coverage and | nsurance Cost Recovery, at 380 (ALI-ABA Course of Study Materials
No. CNO50, May 8-9, 2008)].

Strategi c Point:

Strategic Point: A court nay draw a di stinction between nold damage
and | oss caused by nmold. An illustration of this was given in
Liristis v. Arerican Family Mit. Ins. Co. [204 Ariz. 140, 144 (2002)]
The insureds' house was damaged by a fire, then later rebuilt. As a
result of water used to put out the fire, nold grew t hroughout the
house. Insureds sought to claimon their policy, but the policy
i ncl uded an exclusion for nold: "W do not cover |loss to the property
resulting directly or indirectly fromor caused by [nbld]. Such
| oss is excluded regardl ess of any other cause or event contributing
concurrently or in any sequence to the loss" [ id. at 144 ]. Because
the nold resulted fromthe fire and danage caused by the fire was
covered under the policy, the damage fromthe nold was al so covered.
The court noted that the insurer could have avoided this situation had
it added the words "either consisting of, or " to the policy
exclusion [ id. at 144 ]. However, another court has not drawn a
di stinction between nold damage and | oss caused by nold. [See DeVore
v. Anerican Famly Mut. Ins. Co., 383 IIll. App. 3d 266 (2008)
(rejecting the Arizona Court of Appeals interpretation of the sane
exact clause)].

Legal Topics:

For related research and practice materials, see the follow ng | egal topics:
| nsurance LawBad Faith & Extracontractual LiabilityGeneral Overview nsurance
LawBad Faith & Extracontractual LiabilitySettlenent ObligationsThird Party
Cl ai s
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42.14 Final Thoughts on Strategy.

Procuring environmental insurance coverage under the currently avail able
policies requires policy-specific negotiation of alnost all key terns and a
careful attention to detail. Even after binders have issued, the insured nust
pay close attention to the final ternms of the final policy as issued. It is not
unheard of for new changes to appear prior to issuance of the final docunent.

The wide variety of currently available environmental insurance coverage can

of fer valuable tools for redevel opnent and nanagenent of environnental liability
and risk. However, environnmental insurance is full of traps for the unwary and
policy terns nust be given careful consideration in order to ensure that they
wi Il provide the intended benefit to the insured.

Legal Topics:

For related research and practice materials, see the follow ng | egal topics:
| nsurance LawBad Faith & Extracontractual LiabilityGeneral Overview nsurance
LawBad Faith & Extracontractual LiabilitySettlenent ObligationsThird Party
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