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BUSINESS LAWS AND REGULATIONS THAT
AFFECT FRANCHISE SYSTEMS

by John R. F. Baer, Mark A. Kirsch, and Anthony J. Marks*

I. INTRODUCTION

This paper discusses a variety of non-franchise-specific laws that affect the franchise
relationship and what every franchise lawyer, whether in-house or outside counsel, and whether
franchisor or franchisee oriented, should know about them.

Our goal is to increase the franchise lawyer’s knowledge and awareness of these laws,
and the issues that they create. We do not intend to make experts out of the reader because
we can only provide a brief introduction to these disparate and myriad laws. But we have
provided the reader with tools needed to undertake further research and/or make a state-
specific analysis.

The paper addresses three broad categories of laws: (1) hospitality industry related
laws, (2) consumer focused laws, and (3) general operational laws. Those laws may affect both
the franchisor and franchisee directly, or they may be primarily imposed on the franchisee’s
operations, but with a risk that the franchisor could be exposed to vicarious liability for the
franchisee’s failure to comply.1

II. IMPACT OF BUSINESS LAWS ON THE FRANCHISE RELATIONSHIP

All franchised businesses are subject to a wide variety of non-franchise-specific laws
and regulations. But certain laws may raise particular issues for franchisors and/or franchisees,
or may affect the franchise relationship. While a violation of a federal, state or local law may
create liability for the franchisee or the franchisor-operator of a business, it may also cause
negative publicity or adversely impact sales. A franchisor may be vicariously liable for the illegal
actions of its franchisees. The existence of certain laws may suggest a need for specific
franchisee training to insure compliance and/or improve operations at the unit level. And, in
some cases, the franchisor must describe certain business laws and regulations in the
Franchise Disclosure Document (“FDD”) and/or franchise agreement. While the potential
franchise-specific effects do not arise with respect to all business laws and regulations, counsel
should be mindful of these issues when evaluating the laws and/or counseling clients. The
business laws that are addressed in this paper may impact the franchise relationship, or may
raise franchise-related issues, in one or more of the following areas:

* Mark Kirsch is a principal in the Franchise and Distribution Practice Group of Gray Plant Mooty in Washington, D.C.
(This paper was written when Mark was a partner at Plave Koch PLC, Reston, VA). John Baer is an officer in the
Chicago, Illinois office of Greensfelder, Hemker & Gale, P.C., St. Louis, MO. Anthony Marks practices at Bryan Cave
LLP in Los Angeles, CA.

1 The authors wish to thank Shelly Gopaul (an associate at Bryan Cave LLP, Santa Monica, CA), Christopher
Feldmeir (an associate at Greensfelder, Hemker & Gale P.C., St. Louis, MO) and Meg Loveless (a paralegal at Plave
Koch PLC, Reston, VA) for their respective contributions to this paper.
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D. Training and Operational Standards

Franchisors and their franchisees need to understand not only the laws applicable to
their businesses, but the manner and method by which each outlet, and each manager and
employee, must comply with the law. Legal compliance information should become part of the
franchisor’s operational standards, which will be communicated through the operations manual
and in the training programs. In many cases, the laws and regulations governing a certain
specific operational aspect will be subject to different requirements due to variations in state
laws (e.g., menu labeling (until implementation of Federal law), service animals, alcohol
beverage licensing, and drug testing). In these situations, it may not be practical for a franchisor
to describe all of the variations, create a training program that addresses all of the variations,
and/or establish brand or operating standards. However, the franchisor should advise
franchisees of these variations, and provide the information necessary for each franchisee to
comply with the laws that are applicable to its business and locale. For laws and regulations
that are critical to the operations of the business, the legal requirements, or at least the
parameters of the legal obligations, should be included in the franchise system operational
standards, and can be referenced in outlet reviews and reports of field service managers and
inspectors.

E. FDD and Franchise Agreement

While franchise agreements require that franchisees “comply with all laws,” certain laws
and regulations must be disclosed in the FDD and may need to be referenced with specificity in
the franchise agreement. Under the FTC’s Franchise Rule,3 a franchisor must disclose in Item 1
of the FDD “any laws or regulations specific to the industry in which the franchise business
operates.”4 The FDD Guidelines adopted by NASAA, and adopted and/or utilized by the states,
have the same requirement.5 References to laws of general applicability should not be included
(e.g., tax regulations, insurance regulations, or general business licensing laws). But, a detailed
description, or a state-by-state list, of these industry-specific laws is not required either. The
FTC has stated in its Franchise Rule Compliance Guide: “[i]n any case where industry-specific
laws are disclosed, statutory citation and identification are unnecessary. The disclosure should
simply state that a specific type of regulation exists and that prospective franchisees should
investigate the matter further.”6 In addition, with the myriad federal and state laws, the
variations among state laws, and the variations in local laws within a state, such a detailed
disclosure would be impractical and burdensome to prepare. Nonetheless, the authors are
aware of state franchise examiners that have requested that franchisors include a detailed list of
industry laws or regulations in the FDD. Item 1 may not be the only FDD Item where business
laws are disclosed. For example, the costs of complying with specific laws or regulations may
need to be disclosed in other items of the FDD.7

In addition to FDD disclosures, if a law or regulation is significant enough that a failure to
comply with the law will be grounds for termination, a franchisor may wish to specifically
reference the law or the type of law in the franchise agreement and/or in the manual. The law

3 16 C.F.R. Part 436.
4 Id. at §436(a)(6)(v).
5 North American Securities Administrators Association, 2008 Franchise Registration and Disclosure Guidelines,
§ VII.(a)(6)(v).
6 See “Compliance Guide” at the FTC’s website at http://www.ftc.gov/bcp/edu/pubs/busienss/franchise/bus70.pdf, at
p. 31.
7 See, e.g., discussion in Part III.A.3 (below) of the disclosure of liquor licensing application costs in FDD Item 7.
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may be significant because violation of the law could create negative systemwide publicity (e.g.,
menu labeling) or the failure to comply could put the franchise temporarily out of business (e.g.,
liquor licensing). The franchisor’s argument for termination due to a violation of a law is
buttressed if the franchisee had been on notice of the significance of legal compliance in the
franchise agreement and/or in the manual.

In short, these business laws create multiple cross-currents that must be navigated by
both franchisors and franchisees.

III. BUSINESS LAWS AND REGULATIONS

A. Hospitality Industry Related Laws

1. Menu Labeling

Regulation of food and sanitation in the United States dates back to the time of Abraham
Lincoln. Early laws were designed to regulate food and ingredient safety. More recent
legislation – the Nutrition Labeling and Education Act (“NLEA”) - was designed to provide
consumers with standardized information to assist in their purchase decisions.8 The NLEA
“requires all packaged foods to bear nutrition labeling and all health claims for foods to be
consistent with terms defined by the Secretary of Health and Human Services.”9 The NLEA
standardized the food ingredient panel; serving sizes; and certain terms, such as low fat and
light. The standards and rules established by the NLEA define the nutrition label as we know it
today. The NLEA presently expressly exempts food “serviced in restaurants” from the
mandatory labeling requirement.10

The last few years have seen an increased awareness of increasing rates of obesity in
Americans. In fact, First Lady Michelle Obama launched her “Let’s Move” campaign in
February 2010 to solve childhood obesity within a generation.11 There have also been
legislative responses to American obesity rates. Legislative responses have included policy
changes to encourage citizens to make healthy choices. Yet, even with the additional
information provided to consumers purchasing packaged foods, “[o]besity rates have increased
over the past twenty-five years.”12

Supporters of menu label laws often argue that consumers need more access to
nutritional information and without it they are forced to guess. Indeed, when adopting the state’s
menu label law, the California State Legislature found that “broader availability of nutrition
information regarding foods served at restaurants and other food service establishments would
allow customers to make more informed decisions about the food they purchase.”13 For
example, relatively informed consumers will probably know that the boiled chicken and steamed
broccoli has fewer calories than the double bacon cheeseburger but may not realize that a

8 N.Y. State Rest. Ass’n v. N.Y. City Bd. of Health, 556 F.3d 114, 118 (2d Cir. 2009).
9FDA, Milestones in Food and Drug Law History,
www.fda.gov/AboutFDA/WhatWeDo/History/Milestones/ucm081229.htm.
10 21 U.S.C. § 343(q)(5)(A)(i).
11 http://www.whitehouse.gov/the-press-office/first-lady-michelle-obama-launches-lets-move-americas-move-raise-a-
healthier-genera.
12 Ctrs. for Disease Control, New CDC Study Finds No Increase in Obesity Among Adults; But Levels Still High (Nov.
28, 2007), available at www.cdc.gov/nchs/pressroom/07newsreleases/obesity.htm.
13 S.B. 1420, 2007–2008 Sess. (Cal. 2008).
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Dunkin Donuts plain bagel and plain cream cheese has more calories than two plain glazed
Dunkin Donuts.14

Legislators and health advocates are convinced that more conspicuously visible
information is part of the solution to the U.S. obesity problem because a significant portion of the
daily caloric intake of individuals comes from foods purchased and prepared outside of the
home.15 For example, a New York City survey that found that only one in thirty-two customers
(3.1 percent) in thirteen major chains saw and used voluntarily disclosed nutritional information,
such as pamphlets and wall signs.16 In addition, initial indications are that the required nutritional
disclosure is causing restaurants to alter menus and recipes to reduce the caloric content of
some dishes.17 For example, one restaurant chain reduced the caloric content of a scallop and
spinach salad from almost 1,300 calories to 390 calories.18

A legislative solution has quickly led to a patchwork of laws requiring the disclosure of
nutritional information in chain restaurants and food establishments. With the passage of the
Patient Protection and Affordable Care Act on March 23, 2010, Congress amended the Federal
Food, Drug and Cosmetic Act19 to create a national menu label disclosure requirement (the
“Federal Act”).20 The Federal Act became effective on March 23, but mandatory requirements
will not go into effect until after the federal Food and Drug Administration (“FDA”) issues
regulations telling persons subject to the law how to comply. The FDA must issue the
regulations by March 23, 2011 and on July 7, 2010 solicited input from the public regarding the
development of the regulations. Thus, the precise date of that implementation of the Federal
Act will become mandatory is unknown at this time. Further, although the Federal Act expressly
preempts state and local laws, affected industries are reluctant to challenge enacted state and
local laws until the implementation of the Federal Act.

The following identifies and describes several implemented and passed state and local
menu label laws and the recently enacted Federal Act. The following is not an exhaustive list of
state and local laws, but provides an overview of many of the notable pieces of legislation. The
laws are more complex and nuanced than a brief summary, such as the following, could
analyze. Because of the passage of the Federal Act, which is also described below, we do not
anticipate additional menu label legislation to be passed.

a. New York City

The New York City Board of Health was the first governmental body to adopt menu
labeling requirements.21 After an initial challenge, the Second Circuit found that Congress
intended to exempt restaurants from the NLEA and left authority to state and local governments
to require calorie counts and other information.22 In doing so, the court rejected the restaurant
association’s claim that the regulations violated the First Amendment, finding that “[t]he First

14 M.S. Enkoji, Retail Watch: California Calorie Law Alters Chains' Fare, SACRAMENTO BEE, July 14, 2009, at 9B;
https://www.dunkindonuts.com/aboutus/nutrition/
15 N.Y. CITY BD. OF HEALTH, RESOLUTION TO REPEAL AND REENACT § 81.50 OF THE N.Y. CITY HEALTH CODE (Jan. 22,
2008), available at www.nyc.gov/html/doh/downloads/pdf/public/notice-adoption-hc-art81-50-0108.pdf.
16 Id..
17 Enkoji, supra note 14.
18 Id.
19

21 U.S.C. § 343(h)
20 21 U.S.C. § 343(h)(5)(H)(x)(I).
21 N.Y. CITY BD. OF HEALTH, supra note 15.
22 Id. at 120.
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Amendment is not violated, where as here, the law in question mandates a simple factual
disclosure of caloric information and is reasonably related to New York City’s goals of
combating obesity.”23

The New York regulations require food service establishments, which are defined as part
of a group of fifteen or more food service establishments nationally, to list calories for standard
menu items on menu boards, menus, or food item display tags, including drive-through
menus.24 But unlike California’s law, discussed below, there are no exclusions for grocery stores
and similar venues. To qualify as a group of fifteen or more food service establishments, the
establishments do not need to operate under the same name. A group of fifteen commonly
owned, controlled, or franchised restaurants that “[o]ffer substantially the same menu items in
servings that are standardized for portion size and content” are covered, regardless of the
names under which they operate.25

The regulations require all menu boards and menus to bear the total number of calories
for each menu item.26 The disclosure must be clear and conspicuous and either adjacent to or
in close proximity and clearly associated with the menu item.27 The “[f]ont and format used for
calorie information must be at least as prominent in size as is used for the name or price of the
menu item.”28 The regulations do not preclude any establishment from providing a disclaimer
stating that there may be variations in calorie content based on serving variations, quantity of
ingredients, or special ordering.29

Calorie information does not need to be disclosed for items that are on the menu for less
than thirty days in a calendar year or those that are not served in standardized portions.

b. California

California’s Senate Bill 1420 was enacted in 2008 and the initial phases of the law went
into effect on July 1, 2009. The law’s full implementation is required by January 1, 2011.30 The
law requires food facilities that are part of a chain of twenty or more locations in California to
disclose certain nutritional information for all standard menu items.31

The term food facility in California is any food facility that “operates under common
ownership or control with at least 19 other food facilities with the same name in the state that
offer for sale substantially the same menu items, or operates as a franchised outlet of a parent
company with at least 19 other franchised outlets with the same name in the state that offer for
sale substantially the same menu items.”32

A food facility does not include certified farmers’ markets; commissaries; health care
facilities; mobile support units; public and private school cafeterias; restricted food services

23 Id. at 118.
24 N.Y. CITY BD. OF HEALTH, supra note 15.
25 N.Y. CITY HEALTH CODE § 81.50(a)(1).
26 Id. § 81.50(c).
27 Id.
28 Ctr. for Sci. in the Pub. Interest, Nutrition Labeling in Chain Restaurants: State and Local Bills/Regulations—2007–
2008, www.cspinet.org/nutritionpolicy/MenuLabelingBills2007-2008.pdf.
29

N.Y. CITY HEALTH CODE § 81.50(C).
30 CAL. HEALTH & SAFETY CODE § 114094(a), (b) (West 2009).
31 Id.
32 Id. § 114094(a).
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on display and visible to consumers. The sign must disclose calories per item or per serving or
displayed food item.61

For items that come in different flavors or varieties, such as soft drinks, ice cream, pizza,
doughnuts and children’s combination meals, the Federal Act gives the FDA flexibility to define
how restaurants can determine and disclose nutrition data for those menu items. The FDA could
decide, for example, to require restaurants to provide nutrition data in ranges or averages for
such items.62

The Federal Act requires the restaurant or establishment to have a reasonable basis for
its nutritional disclosures. The Federal Act states that these may include nutrient databases,
cookbooks, laboratory analysis, and other means as described in the Federal Code of
Regulations or guidance provided by FDA.63 The reasonable basis standard is the current
standard developed by the FDA for current voluntary disclosures.

All “standard” menu items will require mandatory nutrition labeling. The Federal Act
defines standard menu items as items offered for sale for at least 60 days per calendar year.
The law exempts some menu items, including: temporary items appearing on the menu for
fewer than 60 days per calendar year; items not listed on menus or menu boards (for example,
condiments and items placed on the table or counter for general use); daily specials; custom
orders; and customary test market items appearing on a menu for fewer than 90 days.

Restaurant operators that are part of a chain with fewer than 20 locations can voluntarily
participate in the Federal Act by registering with the FDA.

Questions and issues that will need to be resolved in the FDA regulations:

¶ What is the scope of a “similar retail food establishment?” Are grocery stores; school
cafeterias; hotel room-service kitchens; farmers’ markets; commissaries; health care
facilities; mobile support units; restricted food services facilities; or retail stores where
the majority of the sales are from a pharmacy “similar retail food establishments?”

¶ Are “express” units that offer a more limited selection of the same menu items that
are typically served at the “full-service” unit offering substantially menu items counted
as part of the 20? What is the scope of the menu or name variation that can make
the restaurants different?

¶ Will the “primary writing” upon which the customer makes an order selection vary
among restaurant types (e.g., those that offer primarily take-out must have the
required information on the take-out menu rather than an in-store menu board as
opposed to a full service restaurant which must have the required information on its
primary menu rather than its take-out menu)?

¶ What are the required font sizes? What does it mean to be associated with a menu
item or prominently on the menu? May a restaurant located in a jurisdiction that
restricts the size of drive-through menus include the required information by other
means?

61 21 U.S.C. § 343(q)(5)(H)(iii)
62 21 U.S.C. § 343(q)(5)(H)(v)
63 21 U.S.C. § 343(q)(5)(H)(iv)
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¶ Will the regulations regarding a “reasonable basis” for nutritional disclosures address
ingredient, cooking and human variation? Will a statement regarding variation in
ingredients, preparation and cooking techniques and human variation be permitted?

¶ What are custom orders and what are test market items?

g. Effects on Franchising

Most franchise systems that are in the food service industry will have to adapt to the
requirement of the Federal Act. Franchisees that are part of a covered system will have the
legal obligation to comply and disclose the appropriate nutritional information. The requirement
to comply with the Federal Act may need to be included in Item 1, though it may be considered
to be a law of general applicability. But will the franchisor want each individual franchisee to
determine the nutritional information on their own? Answer is probably no. The franchisor is in
the best position to determine the nutritional information and accept the associated liability if the
information is wrong.

2. Wage / Hour And Tip Laws

In the traditional franchise agreement, the franchisor explicitly shifts the responsibility for
all employment decisions to the franchisee. As a result, the question of whether a franchisor
could be held liable for the employment practices of its franchisees depended upon whether the
franchisee is the agent of the franchisor and/or whether there is a joint employment relationship
between the franchisor and the franchisee. The employees of franchisees often attempt to draw
a franchisor into wage and hour litigation under these principles. Attempts to impose liability on
franchisors through agency principles have not been particularly successful. However, as
discussed in more detail below, in recent years, franchisees have successfully argued that they
are the employees of their franchisors and entitled to all applicable protections of their states’
employment laws.

In Chen v. Domino’s Pizza, Inc. et al., the plaintiffs filed a purported class action alleging
that they were not paid for all hours worked, not paid overtime and were required to purchase
their own uniforms and maintain their own automobiles for business purposes.64 The plaintiffs
asserted claims under the Fair Labor Standards Act (“FLSA”) and the New Jersey Wage and
Hour Law (“NJWH”) against several defendants, including Domino’s Pizza, Inc. and Domino’s
Pizza, LLC (“Domino’s”). Domino’s moved to dismiss the complaint on the grounds that it was
not an employer for purposes of the FLSA or the NJWHL. The court noted that under the FLSA
and the NJWHL, liability is only imposed on an “employer.”65 Further “[c]ourts have consistently
held that the franchisor/franchisee relationship does not create an employment relationship
between a franchisor and a franchisee’s employees.”66 In dismissing the plaintiffs’ complaint,
the court concluded that “Plaintiffs have not pled facts sufficient to show that an employment
relationship exists between them and Domino’s,” particularly since the complaint specifically
alleged that one of the other named defendants was the plaintiffs’ employer.67 Although the

64
2009 WL 3379946 (D.N.J. 2009)

65 Id. at 3.
66 Id.
67 Id. at 4.
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advantage of these opportunities, she is still an independent contractor because she was
capable of expanding her business.”75 The court rejected this argument, noting that “[a]lthough
the court can consider whether a worker is ‘capable of performing the service to anyone wishing
to avail themselves of the services,’ the court may also consider whether ‘the nature of the
business compels the worker to depend on a single employer for the continuation of the
services.’”76 “In this regard, we determine ‘whether the worker is wearing the hat of an
employee of the employing company, or is wearing the hat of his own independent
enterprise.’”77

In this case, the claimant was “required to allow Coverall to negotiate contracts and
pricing directly with clients, bill clients, and provide a daily cleaning plan to which the claimant
was required to adhere.”78 Further, “[e]ven if the claimant was capable of being an
‘entrepreneur’ and expanding her own business as Coverall suggests, it is undisputed that the
growth of her own business inevitably expanded Coverall's clientele base, as each new ‘client’
became a Coverall client.”79 The court concluded that there was substantial evidence
supporting the Division’s conclusion that “Coverall failed to satisfy its burden of establishing that
the claimant’s business was independent of Coverall under the third prong of the ABC test.”80

Four years later, in Awuah v. Coverall North America, Inc., the plaintiffs, workers who
performed cleaning services as franchisees for Coverall, brought an action alleging that Coverall
misclassified its franchisees as independent contractors.81 The plaintiffs moved for partial
summary judgment with regard to their claim that they had been misclassified as independent
contractors. The court noted that under Massachusetts law, “an individual performing a service
is considered an employee unless: (1) the individual is free from control and direction in
connection with the performance of the service, both under his contract for the performance of
service and in fact; and (2) the service is performed outside the usual course of the business of
the employer; and, (3) the individual is customarily engaged in an independently established
trade, occupation, profession or business of the same nature as that involved in the service
performed.”82

The court in Awuah focused on the second prong which it found to be “dispositive.” “To
satisfy the second prong, Coverall must establish that the worker ‘is performing services that are
part of an independent, separate, and distinct business from that of the employer.’”83 The court
rejected Coverall’s argument that “it is not in the commercial cleaning business, but rather it is in
the franchising business.” The court found that “[d]escribing franchising as a business in itself,
as Coverall seeks to do, sounds vaguely like a description for a modified Ponzi scheme-a
company that does not earn money from the sale of goods and services, but from taking in more
money from unwitting franchisees to make payments to previous franchisees.”84 The court held
that the “undisputed facts establish that Coverall sells cleaning services, the same services
provided by these plaintiffs. Because the franchisees did not perform services outside the usual
course of Coverall’s business, Coverall fails to establish that the franchisees are independent

75 Id.
76 Id.
77 Id.
78 Id.
79 Id.
80 Id.
81

Awuah v. Coverall North America, Inc., 2010 WL 1257980, *1 (D. Mass. 2010).
82 Id. at *2.
83 Id. at *3.
84 Id.











18

dismissed these counts with prejudice, “but only to the extent that they request declaratory and
injunctive relief. The court concluded that the remedial provisions of the FLSA do not provide for
equitable relief.”118 The Eleventh Circuit refused to address the plaintiffs’ argument that the
district court had wrongfully dismissed their request for injunctive relief with prejudice, noting
that it was not “a final judgment disposing of an entire claim.”119 The court noted that “[t]he
district court’s partial dismissal of Counts 2-6 foreclosed injunctive and declaratory relief, but it
left intact the rest of the claim, including the plaintiffs’ request for all unlawfully taken tips, lost
minimum and overtime wages, liquidated damages matching the amount of lost tips and wages,
and reasonable attorney’s fees.”120

Edwards is notable because the franchisor, Ruth’s Hospitality Group (“Ruth’s”),
remained as a defendant in the action with regard to the majority of the plaintiffs’ claims,
including the claims under the FLSA. A review of the court’s docket and previous rulings reveal
that Ruth’s filed a motion for partial summary judgment asserting that it was not the plaintiffs’
employer as a matter of law, however, the district court reserved any ruling on the summary
judgment motion until discovery was completed. In addition, the district court appears to have
let the FLSA claims proceed against Ruth’s because it accepted “the assertion that Ruth’s is an
employer of the FLSA plaintiffs and similarly situated employees.”

d. Tipping and the Minimum Wage

In Fast v. Applebee’s International, Inc., the plaintiffs filed a complaint against
Applebee’s International, Inc. (“Applebee’s”) alleging that Applebee’s violated the FLSA by not
paying at least the hourly minimum wage for non-tipped work or for work the employee
performed that was not incidental to his work as a tipped employee.121 The class was
conditionally certified as an FLSA collective action.

Applebee’s moved for summary judgment with regard to plaintiff’s claim for time worked
before his shift before he had clocked in, also known as “Appletime.” Applebee’s argued that “it
should not be held liable for any violations that occurred prior to May 23, 2005 - the date when
Applebee’s International, Inc.’s subsidiary, GSI, assumed control of the restaurant. According to
Applebee’s, prior to May 23, 2005, the restaurant was owned and controlled by Ozark, its
franchisee. A franchisor is not ordinarily liable for the actions of its franchisee. Howell v. Chick-
Fil-A, Inc., 1993 WL 603296, *2 (N.D. Fla.1993). But, a franchisor may be held liable for the
actions of its franchisee if the actual relationship between them is that of principal and agent.
Miles v. Century 21 Real Estate LLC, 2007 WL 92795, *3 (E.D. Ark. 2007).”122 The court denied
Applebee’s motion for summary judgment, finding that “Applebee’s has submitted no evidence
detailing its relationship to Ozark. On the other hand, Fast has submitted an affidavit from Mike
Donnelly, a former Applebee’s Area Director, in which Donnelly swears that Applebee’s
approved the printing of the Ozark employee handbook before Ozark was allowed to have the
manual printed. At this early stage of discovery, Applebee’s relationship with Ozark remains a
disputed issue of fact.”123

118 Id. at 1287.
119 Id. at 1289.
120

Id. n. 11.
121 Fast v. Applebee’s International, Inc., 502 F. Supp. 2d 996, 998 (W.D. Mo. 2007).
122 Id. at 1004.
123 Id.
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of just a reasonable inference’” before the burden would shift to Applebee’s to demonstrate that
it properly paid plaintiffs the tipped wage.135

The Applebee’s decision is notable for several reasons. First, with regard to the
plaintiffs’ claim for “Appletime,” although it appears that the plaintiffs later abandoned that claim,
the Court was initially unwilling to entertain Applebee’s argument that it could not be liable for
the purported acts of its franchisee, indicating that because Applebee’s had approved the
printing of the franchisee’s employee handbook it could potentially be liable for the franchisee’s
alleged acts. In addition, the Court’s decision means that employers dealing with tipped
employees need to ensure that they are keeping track of the time these employees spend on
non tip producing duties, as any potential violation may lead to litigation. The court in Fast
seemed to be particularly bothered by Applebee’s continued assertion that cleaning bathrooms
was related to the occupations of servers and bartenders; thus, any attempt by employers to
use tipped employees for general cleaning duties is likely to be frowned upon.

3. Alcohol Beverage Licensing

a. Alcohol Laws: State and Local Rules and Restrictions

The sale and distribution of “intoxicating liquors” is one of the few industries or sectors of
commerce that are addressed specifically in the Constitution of the United States,136 as the 18th

Amendment to the Constitution in 1919137 ushered in the era of Prohibition.” But Prohibition
became unpopular, the government was unable to collect significant revenues from taxes on
alcohol, and crime increased. On December 5, 1933, the 21st Amendment of the Constitution
was ratified by the states, which repealed the 18th Amendment, and Prohibition was over.138

The 21st Amendment, and the jurisprudence that interpreted it, provides that states have the
right to regulate the importation and sale of alcohol within their borders.

In addition to state regulation, the federal government also has a right to control alcohol
sales. The U.S. Treasury Department’s Alcohol and Tobacco Tax and Trade Bureau (also
referred to as the “TTB”) regulates certain aspects of alcohol sales. Its principal mission is to
collect the revenue on the sale of beer, wine and distilled spirits (which collectively are generally
referred to as alcohol), ensure that the products are labeled, advertised and marketed in
accordance with law, and administer the laws and regulations to protect consumers.139 The
TTB does not regulate the retail sale of alcohol at the state or local level. That function has
been left to the states. And some states delegate the authority to regulate alcohol sales to
counties and municipalities.

The retail sale of alcoholic beverages occurs generally in two settings. First, there are
sales from a retail store, such as a liquor store, beer and wine store (which are sometimes
referred to as a “package store”), convenience store, or grocery store. These are sales for off-
premises consumption. Second, there are sales for on-premises consumption, primarily at
restaurants, bars, hotels and other entertainment facilities. Many of the retail businesses that
sell alcohol for off-premises consumption (e.g., liquor stores or package stores) are not
franchised and do not use franchising as a method of growth or expansion, with the notable

135 Id. at *9.
136

U.S. CONST. amend XVIII and XXI.
137 U.S. CONST. amend XVIII, “prohibited the manufacture, sale, transportation and importation of intoxicating liquors.”
138 U.S. CONST. amend XXI.
139 TTB Mission Statement, http://www.ttb.gov/about.
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¶ Whether unfinished wine may be removed from the premises (also referred to as “re-
corking”);149

¶ The size of the premises where alcohol is served, including a minimum or maximum
number of patrons or seats;150

¶ Whether the business must serve food in addition to alcohol, and whether the ratio of
food sales to alcohol sales must satisfy a minimum threshold;151

¶ Who may own an interest in the liquor license;152 and

¶ A limit on the number of liquor licenses held by the same person or entity.153

Before a restaurant or other establishment may serve alcohol, it must apply for, and be
granted, an appropriate beer, wine and/or liquor license from the appropriate state or local
authority. The type of alcohol beverage license may vary depending on the nature of the
business (e.g., a hotel versus a restaurant, or sales at retail for off-premises consumption
versus on-premises), or the type of alcohol served (e.g., beer and wine versus “spirits” or
liquor). State and local licensing rules vary considerably from state to state, and even within
states. By way of example, compare New York and Maryland. In New York, there is one
central State Liquor Authority (or “SLA”) which issues licenses and permits for the retail sale of
alcoholic beverages (at retail stores, restaurants, bars, hotels and other facilities). While NY
SLA is divided into three geographic regions for permitting, the rules, licensing fees, inspections,
and approvals are determined by a centralized state agency.154 Maryland, on the other hand,
has a decentralized regulatory scheme. Each county in Maryland has its own licensing board,
which acts under a delegation of authority under state law.155 Each county’s licensing board
sets its own rules for alcoholic beverage licensing. These various licensing authorities, whether
operating at the state level, or at a county or local level, have the authority to issue, or deny
issuance of, an alcoholic beverage license, charge fees for the license, limit the number or type
of licenses granted, enforce the state and/or local laws, approve or disapprove transfers of

(Cont’d)
148 See, e.g., Maine (licensees may not give patrons free drinks or serve more than two drinks to one person at one
time), ME. REV. STAT. ANN. tit. 28-A, § 709 (2005); and Michigan (licensees may not offer single-priced, unlimited
service drink specials, free drinks, or two-for-one specials), MI. ADMIN. CODE r. 436.1707 (2008).
149 See, e.g., Vermont (partially consumed wine may be removed from the premises if it is re-corked and placed in the
trunk of a car), VT. STAT. ANN. tit. 7, § 222 (1999); and West Virginia which does not permit patrons to take home wine
purchased with a meal, W. VA. CODE R. § 60-7-3 (2009).
150 In Montgomery County, Maryland, certain of the alcohol licenses require an establishment to have at least 30
seats, such as the Class B beer/wine license, while the Class A beer/wine licenses do not have such requirements.
Montgomery County Maryland Board of Liquor Control, License Requirements,
http://www.montgomerycountymd.gov/lretmpl.asp?url=/content/dlc/liquor/LRE/lic_classes.asp. In Colorado, in order
for a sport and entertainment venue to qualify for a liquor license, the venue must have a minimum of 1,500
seats. COLO. REV. STAT. § 12-47-301 (2010).
151 Compare, e.g., Utah, which requires that at least 70% of the restaurant’s total business must be from the sale of
food, UTAH ADMIN. CODE r. R81-4A-7 (2010), and Kansas, which requires that 30% of gross receipts of a restaurant or
hotel must be from food sales, KAN. STAT. ANN. § 21-4642 (2009).
152 Interest holders in a liquor license in North Carolina must meet all qualification requirements that the licensee
themselves must meet when applying for alcohol beverage licenses. N.C. GEN. STAT. § 18B-900(c) (2004).
153 Wyoming allows a person to hold only one license or permit, but does not restrict that individual from being in a
company that owns more than one license. WYO. STAT. ANN. § 12-4-103(b) (2010).
154 But even within this centralized authority, the filing fees vary based on geography within New York. N.Y. ALCO.
BEV. CONT. LAW § 17 (2010).
155 MD. ANN. CODE art. 2B, § 6-201 (2009).
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any development schedule or opening deadline, and prepare for potential delays in obtaining a
liquor license. Depending on the jurisdiction, obtaining a liquor license could range from several
weeks to several months (or more). With site build-out costs, construction and/or permanent
financing, rental payments, and/or other costs, any delay in securing a liquor license can be
quite costly. While in most cases the onus is on the franchisee to initiate the process and
actively prosecute the application, both the franchisor and franchisee need to incorporate the
timing into the development and opening schedule. As noted above, the franchisee should
contact local alcohol beverage licensing counsel early in the process. And the franchisor may
be able to assist if it has contacts in the state, or in the local area, due to previous company-
owned or franchisee operations.

The assignment or transfer of a liquor license, and the potential delay in securing an
assignment, can play havoc with respect to a franchise transfer. Because in some jurisdictions
the number of licenses is capped by statute or regulation, obtaining an assignment, and
obtaining approval for an assignment of the license from the local licensing board, can add
weeks or months to a franchise transfer process. Consequently, a prospective transferee
franchisee should address an assignment early in the process. Also, as soon as the franchisor
becomes aware of the potential transfer, the franchisor should provide assistance and/or
guidance to the prospective franchisee. The objective is to secure the assignment of the liquor
license as of the day the transfer of the franchise occurs, as neither the franchisor nor the new
franchisee wants to have a restaurant, hotel or convenience store operating without a valid
liquor license held by the current operator. Advanced planning, and use of local counsel, should
help smooth the bumps in the road in this process.

v. FDD Disclosures

If a franchisee is either required to sell, or is permitted to sell, beer, wine and/or alcohol,
Item 1 of the FDD should disclose information about the liquor licensing laws. This would apply
for retail stores that sell beer, wine or alcohol, as well as restaurants and hotels (and even some
other business that sells alcohol, such as a bowling alley). As noted in Part II above, a detailed
description, or a state-by-state list of laws is not required. The variations in the requirements
under these laws, including the local permutations, would make such a detailed state-by-state
disclosure impractical and burdensome to prepare.

Also, Item 7 of the FDD should disclose the estimated costs for obtaining a liquor
license. With the wide range in potential costs, the authors suggest that franchisors use a more
limited, but “general” or “typical” range of costs for the Item 7 chart, and then explain the
variations in greater detail within the notes.164 These disclosures should utilize information that
the franchisor receives from its franchisees, so the franchisor is able to develop a meaningful
and accurate cost estimate.

Liquor licensing is fundamentally a state or local issue, and therefore should be a
principal operational issue for all franchisees. But, for businesses in which alcohol sales is a
significant aspect of the business, a franchisor has a critical stake in a smooth licensing
process, and therefore should provide guidance and assistance, and should tailor its franchise
agreements and operations manuals appropriately.

164 If the Item 7 line item for liquor licensing stated “$500 to $250,000,” that disclosure is neither meaningful nor
helpful. A much more narrow range is better, with the details appearing in the notes.
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but they are certified by a state agency.221 Some of these programs are conducted online, and
others in a classroom.

Most, if not all, franchisors with businesses that serve alcohol wish to minimize, and if
possible prevent, alcohol liability or dram shop claims, at their franchised outlets and company
owned operations. Franchisors recognize the costs to franchisees, the potential expense to the
franchisors, and the societal benefit of reducing intoxication, drunk driving accidents and
underage drinking. However, a franchisor may be concerned that by mandating certain actions
or providing certain training, the franchisor may be increasing its potential exposure because it
may be viewed as "controlling" the instrumentality that causes harm to a third party. A
franchisor may decide to do nothing, other than suggest that the franchisees comply with
applicable law. That approach, while minimizing risk to the franchisor222, provides little guidance
to the franchisee. At the other end of the spectrum, a franchisor could develop its own alcohol
server training, and require that all franchisees and their employees attend and successfully
complete that training. While this approach may provide comfort that the franchisees are
trained and meet the franchisor's standard, this approach will significantly increase a
franchisor's potential liability.223

The authors suggest a hybrid or middle ground. First, the franchise agreement and
manuals should require that the franchisees comply with all laws and regulations. The
operating manual should include a reference to state-mandated alcohol server training, as well
as state that the franchisees should comply with applicable training requirements. Second, if
the franchisee operates in a state that mandates this training as a condition of obtaining a
license, the franchisor can reference that requirement and request that each franchisee certify
that its employees completed the training program. Third, for franchisees in states that do not
require these training programs, the franchisor should suggest – but not mandate – in its
manuals that franchisees and their employees attend and satisfactorily complete these training
programs. In lieu of developing a training program itself, the franchisor should refer the
franchisee to industry approved training programs and/or state approved programs.224 This
approach provides guidance and suggestions for good business practices, and compliance with
applicable regulations, but does not mandate a specific franchisor-designated standard. It also
removes the franchisor from adopting and conducting a specific training program. If the training
program is approved by the state and/or approved by the franchisee’s insurance carrier or
policy, the training program may be presumed to be sufficient to comply with the law and reduce
exposure to claims.

iii. Insurance

As a corollary to alcohol server training, the franchisor should require that the franchisee
obtain and maintain appropriate and adequate insurance and the franchise agreement’s
indemnification clause should cover the franchisor for this sort of liability. For businesses that

(Cont’d)
220 ServSafe Home Page, www.servesafe.com.
221 See, e.g., Utah State Division of Substance Abuse website, http://www.dsamh.utah.gov/, which has a link to all of
the state approved alcohol server educational programs.
222 See, for example, the Pate case above.
223 See discussion of vicarious liability in the articles cited at footnote 2 supra.
224 See supra note 221.
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serve alcohol, owners must obtain liquor liability insurance.225 While insurance requirements
are often included in franchise agreements, the franchise agreement or the manual should
specify the type of insurance, coverage limits, any permitted exclusion, and any required
coverages. In addition, the franchisor should be listed as an additional name insured.

As noted above, liquor liability insurance may be mandated by the state as a condition of
granting the alcoholic beverage license. But, if the franchisor desires that there be additional
coverage, or insurance that covers certain risks not specified in the state minimum coverage,
the franchisor should specify its preferences.

Dram shop law liability is something that neither a franchisor nor its franchisees can
avoid completely. However, with knowledge of the applicable laws (which vary from state to
state), the alcohol beverage licensing and permitting process, and responsible and regular
training, the risks – to both franchisees and franchisors – can be mitigated.

iv. FDD Disclosures

Dram shop laws are a type of industry-specific business law or regulation that should be
disclosed in Item 1 of FDDs. A franchisor need not provide a state-by-state list of statutory
citations, nor a detailed discussion of the variations in state law. Rather, as discussed in Part II
above, a general reference to dram shop laws and their potential impact on the business should
be sufficient to put a prospective franchisee on notice of these laws.

B. Consumer Focused Laws

There are too many kinds of consumer protection laws to address all of them in this
section of the paper. Instead, we have focused on several consumer focused laws that may be
of more relevance to many franchise systems.226

1. Product Warranty Laws

Product warranties are subject to a number of federal and state laws. Product
warranties arise when a franchisor sells goods to its franchisees or extends its warranty to the
customer of the franchisee, and when the franchisee resells the franchisor’s goods or the goods
of a third party to its customers. A number of product franchisors require their franchisees to
pass the franchisor’s warranty to their customers, or to provide their own warranty to their
customers. Warranties relating to services provided are subject to general common law
principles, although some courts will look to the Uniform Commercial Code (“U.C.C.”) for
guidance on warranty obligations. This discussion focuses on product warranties.

a. Uniform Commercial Code

Article 2 of the U.C.C. has several provisions dealing with warranty law and will apply in
all domestic sale of goods situations unless properly disclaimed.227 As a caution, the National

225 For a discussion of liquor liability insurance policies and coverages, see Susan Vincent and G. Thomas MacIntosh
II, Insuring Against Franchisor Vicarious Liability, 34 International Franchise Association Legal Symposium (2001).
226

For an excellent discussion of various consumer focused laws, see Albert N. Shelden, “State Consumer Protection
Laws and Unfair Competition,” ALI-ABA Continuing Legal Education, ALI-ABA Course of Study (March 7-9, 2002), at
Westlaw SG076 ALI-ABA 487. See also, H. Bret Lowell and Tacie H. Yoon, Consumer Laws Applicable to
Franchising, ABA 28th Annual Forum on Franchising (Oct. 19-21, 2005).







37

such property intended to be attached to or installed in any real
property without regard to whether it is so attached or installed).235

A “consumer” is defined in Section 101(3) as

(3) The term “consumer” means a buyer (other than for
purposes of resale) of any consumer product, any person to whom
such product is transferred during the duration of an implied or
written warranty (or service contract) applicable to the product,
and any other person who is entitled by the terms of such
warranty (or service contract) or under applicable State law to
enforce against the warrantor (or service contractor) the
obligations of the warranty (or service contract).236

“Written warranty” is defined in Section 103(6) as

(6) The term “written warranty” means

(A) any written affirmation of fact or written promise made
in connection with the sale of a consumer product by a supplier to
a buyer which relates to the nature of the material or workmanship
and affirms or promises that such material or workmanship is
defect free or will meet a specified level of performance over a
specified period of time; or

(B) any undertaking in writing in connection with the sale
by a supplier of a consumer product to refund, repair, replace, or
take other remedial action with respect to such product in the
event that such product fails to meet the specifications set forth in
the undertaking,

which written affirmation, promise, or undertaking becomes part of
the basis of the bargain between a supplier and a buyer for
purposes other than resale of such product. 237

Essentially, the Magnuson-Moss Warranty Act and FTC rules require several things: (1)
the designation of a warranty as either “Full (Statement of Duration) Warranty” or “Limited
Warranty”238, (2) that the warranty contain certain specific warranty terms and statements,239

and (3) that the warranty be made available to the buyer prior to sale so the buyer can review
the terms.240

A “full” warranty is one that meets the federal minimum standards of Section 104 of the
Act241 and essentially requires the warrantor to remedy the defective goods without charge and

235 Section 101(1), 15 U.S.C. §2301(1).
236 Section 101(3), 15 U.S.C. §2301(3).
237 Section 101(6), 15 U.S.C. §2301(6)
238

Section 103(a), 15 U.S.C. §2303(a).
239 Section 102(a), 15 U.S.C. §2302(a); 16 C.F.R. §701.3.
240 Section 102(b), 15 U.S.C. §2302(b); 16 C.F.R. §702.3
241 Section 104, 15 U.S.C. §2304.
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satisfied with Acme Spot Remover, return the unused portion
within 30 days for a full refund.”284

Finally, the Guides say that if “lifetime” or a similar representation is used in an
advertisement in describing the duration of a warranty or guarantee, the advertisement must
disclose, with such clarity and prominence as will be noticed and understood by prospective
purchasers, the life to which the representation refers. Examples of acceptable statements are
included in the Guides. One example is as follows:

Example A: (In an advertisement mentioning a lifetime
guarantee on an automobile muffler where the duration of the
guarantee is measured by the life of the car in which it is installed)
“Our lifetime guarantee on the Whisper Muffler protects you for as
long as your car runs – even if you sell t, trade it, or give it
away.”285

b. Guides Concerning the Use of the Word “Free”.

The FTC has a Guide Concerning Use of the Word “Free and Similar
Representations.”286 The FTC cautions that all such offers must be made with extreme care so
as to avoid any possibility that a consumer may be misled or deceived. Except in the case of
introductory offers, the FTC says the pubic understands that an offer of “free” merchandise is
based on a regular price for the merchandise that must be purchased in order to avail
themselves of that which is represented to be free. For consumer products, the regular price is
that which the seller has openly and actively sold the product in the geographic market or trade
area in which it is making the free offer in the most recent and regular course of business, for a
reasonably substantial period of time, i.e., a 30 day period.

When making a “free” offer, all the terms, conditions and obligations must be set forth
clearly and conspicuously at the outset of the offer, in close compensation with the offer.
Putting the disclosure of the terms of the offer in a footnote of the advertisement by use of an
asterisk is not regarded as disclosure at the outset. However, notice of the existence of a free
offer on the main display panel of a label or package is not precluded if four criteria are met,
including that no purchase be required in order to discover the terms and conditions of the
offer.287

If a supplier making a free offer knows that it is not being passed on by a reseller, it is
improper for the supplier to continue to offer the product with the promotion and it should take
steps to withdraw the free offer.288

Before advertising a free promotion, the supplier should offer the product as promoted to
all competing resellers as set forth in the Guides for Advertising Allowances and Other
Merchandising Payments and Services.289 The supplier has to identify the areas in which the

284 16 C.F.R. §239.3(b).
285 16 C.F.R. §239.4
286 16 C.F.R. Part 251.
287 16 C.F.R. §251c). The other three criteria are: (1) the notice does not constitute an offer or identify the item bring
offered “Free”, (2) the notice informs the customer of the location, elsewhere on the package or label, where the
required disclosures can be found, and (3) the notice and offer are not deceptive.
288 16 C.F.R. §251(d).
289 See 16 C.F.R. Part 240.
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shall immediately inform the commission of such failure to comply,
of such defect, or of such risk, unless such manufacturer,
distributor, or retailer has actual knowledge that the Commission
has been adequately informed of such defect, failure to comply, or
such risk. A report provided under paragraph (2) may not be used
as the basis for criminal prosecution of the reporting person under
section 5 of the Federal Hazardous Substances Act (15 U.S.C.
1264), except for offenses which require a showing of intent to
defraud or mislead.397

Section 37 of the CPSA also requires manufacturers and importers to report certain information
on civil actions involving consumer products.398

Companies that manufacture, import, distribute or sell consumer products have an
obligation under Section 15(b) to report substantial product hazards to the CPSC under strict
time constraints.399 The Sections 15(b) and 37 reporting obligations apply to products regulated
under the CPSC and under the four transferred acts.400 The failure to report in a timely fashion
can result in substantial civil and criminal penalties. A knowing violation can result in civil
penalties not to exceed $100,000 for each violation, including a failure to furnish information
required by Section 15(b) or information required by Section 37, which is a separate offense
with respect to each consumer product involved, except that the maximum civil penalty cannot
exceed $15 million for any related series of violations.401

The CPSA requirements can affect both franchisors and franchisees involved in the sale
or distribution of consumer products or one of the products covered by one of the four
transferred acts. The CPSC reporting requirements are spelled out in great detail in the
Substantial Product Hazard Reports rule.402 We will provide a brief overview of those reporting
requirements.

Rule 1115.2(b) emphasizes that every manufacturer (including an importer), distributor
and retailer of a consumer product who obtains information which reasonably supports the
conclusion that product fails to comply with a consumer product safety rule, a voluntary
consumer product safety standard, or contains a defect which could create a substantial product
hazard or creates an unreasonable risk of serious injury or death, to “immediately” inform the
CPSC, unless the party has actual knowledge that the CPSC has been informed of the failure to
comply, defect or risk.403

The obligation to report arises upon receipt of information from which one could
reasonably conclude the existence of a reportable event.404 However, a “subject firm” (i.e., the
manufacturer, importer, distributor or retailer) can conduct a reasonably expeditions
investigation in order to evaluate the reportability of a death or grievous bodily injury or other

397 15 U.S.C. § 2064(a), (b).
398 15 U.S.C. § 2084.
399 15 C.F.R. Part 1115.
400 15 C.F.R. § 1115.2(d).
401 15 U.S.C. § 2069(a).
402 16 C.F.R. Part 1115.
403

16 C.F.R. §1115.2(b). For Section 37, see 16 C.F.R. § 1115.7. A failure to comply with a standard or regulation
issued under one of the transferred acts need not be reported unless the failure to comply could create a substantial
product hazard. 16 C.F.R. § 1115.10(b).
404 16 C.F.R. § 1115.12(a).
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original Telemarketing Sales Rule.422 The original Telemarketing Sales Rule included the DNC
rules, and restrictions on telemarketing activities to prevent fraud and abuse, and to minimize
the aggravating and annoying calls received by consumers.

The TCPA and the Telemarketing Act did not preempt state law.423 States’ attorneys
general may bring civil actions under either law, and states are not precluded from enforcing
their own state statutes or laws related to the same conduct as that governed by TCPA or the
Telemarketing Act.424

The marketplace and telemarketing technology changed in the decade after the
implementation of the FCC’s TCPA rules and the FTC’s original Telemarketing Sales Rule, with
significant increases in telemarketing activities and the sale of goods and services via
telemarketing. By 2003, telemarketers made over 100 million calls to consumers and
businesses each day.425 In March 2003, Congress enacted the Do-Not-Call Implementation
Act, which authorized the FTC to promulgate rules to enable it to establish the Do-Not-Call
Registry and required the FCC to coordinate with the FTC in promulgating its DNC rules.426 In
early 2003, the FTC promulgated a new Telemarketing Sales Rule (“TSR”) which established
the National Do-Not-Call Registry (the “National Registry”) that would be maintained by the
FTC, and imposed other restrictions on telemarketers.427 And in 2003, the FCC amended its
TCPA rules to better coordinate with the FTC and the National Registry.428 At the state level, as
of 2003, 36 states had passed "do-not-call" statutes.429 As of July 2010, almost every state had
enacted some form of telemarketing, telemarketing sales or anti-fraud, and/or do-not-call
legislation.

b. Telemarketing Restrictions, Prohibitions and Protections

The TSR, and the complementary FCC TCPA rules, apply to “telemarketers” (a person
who initiates a telemarketing call)430 as well as to “sellers (persons or entities that arrange to
provide goods or services to consumers in exchange for payment).431 A business, person or
entity – which could be a franchisor, a franchisee, or possibly a franchise system marketing fund
– that engages in telemarketing, or hires a third party to conduct telemarketing, could be subject
to the telemarketing and DNC rules. Certain businesses are exempt from aspects of the TSR,
and some types of calls need not comply with certain of the requirements of the TSR, even if the
entity is covered. For example, non-profit organizations and companies soliciting charitable
contributions are exempt from certain obligations under the TSR and the DNC rules.432

Examples of other calls that may be exempt from certain TSR rules include political solicitations
and telephone surveys;433 calls placed in response to a catalog, the sale of franchise and

422
Telemarketing Sales Rule, 60 Fed. Reg. 43,843 (August 23, 1995).

423 47 U.S.C. § 227(e); 15 U.S.C. § 6103.
424 47 U.S.C. § 227(f); 15 U.S.C. § 6103(a) & (f).
425 Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, CG Docket No. 02-278,
Report and Order, 18 FCC Rcd 14014, para. 8 (July 3, 2003) ("FCC 2003 Order").
426 Pub. L. No. 108-10, 117 Stat. 557 (March 11, 2003).
427 Telemarketing Sales Rule; Final Rule, 68 Fed. Reg. 4580 (Jan. 29, 2003) (codified as amended at 16 C.F.R. Part
310); see also, Pub. L. No. 108-82 § 1, 117 Stat. 1006 (Sept. 29, 2003).
428 Rules and Regulations Implementing the Telephone Consumer Protection Act (TCPA) of 1991, Final Rule, 68
Fed. Reg. 44,144 (July 25, 2003) (codified as amended at 47 C.F.R. Parts 64 and 68).
429 FCC 2003 Order, supra para. 12, n.44.
430

16 C.F.R. § 310.2(bb); 47 C.F.R. § 64.1200(f)(9).
431 16 C.F.R. § 310.2(z); 47 C.F.R. § 64.1200(f)(7).
432 16 C.F.R. § 310.6(a); 47 C.F.R. § 64.1200(a)(2).
433 FCC 2003 Order, supra, para. 37.
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business opportunities, general media advertising or direct mail advertising;434 calls made to
persons with whom the business has an “established business relationship;”435 calls involving
the sale of a franchise governed by the FTC Franchise Rule;436 and calls that are part of a
transaction in which the payment or transaction is not completed until after a face-to-face sales
presentation.437 But even if certain calls are exempt from certain TSR rules, abusive
telemarketing practices, threats, failing to transmit caller information, interfering with a person’s
right to be placed on the National Registry, or calling during prohibited hours are not exempt.

The TSR and related FCC and state rules include several principal (and sometimes
overlapping) rules or restrictions. Telemarketers and sellers: (1) must provide material
information in calls to consumers; (2) may not make false or misleading statements; (3) may not
engage in abusive telemarketing practices; and (4) may not call people whose phone numbers
are listed on the National Registry or state do-not-call registries. The detailed prohibitions and
restrictions on telemarketers and sellers are described in the TSR,438 the FCC’s TCPA rules,439

in guidance provided on the FTC’s and FCC’s websites,440 and in state laws and regulations.
Some of the more significant rules and restrictions include:

 Sellers and telemarketers – whether placing an outbound call or receiving an
inbound call – must provide certain material information, including:441

¶ The cost and quantity of the good or services

¶ The existence of a “negative option plan”442

¶ Material restrictions, limitations or conditions on the purchase

¶ No-refund policies

¶ Prize promotion information, such as the odds of winning the prize, and any
material cost to receive or redeem the prize

¶ Credit card loss protection and any limitations on that protection

 The outbound telemarketing call must include prompt disclosures – before any
“pitch” – including the identity of the seller, the purpose of the call, the nature of the goods and
services offered, and in the case of a prize promotion, that no purchase is necessary.443

Charitable contribution solicitations also must include certain prompt (pre-pitch) disclosures.444

434
16 C.F.R. § 310.6(b)(5) & (6).

435 16 C.F.R. § 310.4(b)(iii)(B)(ii); 47 C.F.R. § 64.1200(a)(2)(iv).
436 16 C.F.R. § 310.6(b)(2).
437 16 C.F.R. § 310.6(b)(3). This exemption can be particularly useful to franchise companies that offer products or
services to consumers at their homes, as many sales of products and services to consumers are not concluded until
after the franchisee’s representative meets with the consumer.
438 16 C.F.R. Part 310.
439 47 C.F.R. § 64.1200.
440 See www.fcc.gov/cgb/policy/telemarketing.html (“FCC Website”); https://telemarketing.donotcall.gov (“FTC Do Not
Call Website”); http://www.ftc.gov/ (“FTC Website”).
441 16 C.F.R. § 310.3(a)(1).
442

16 C.F.R. § 310.3(a)(1)(vii). This is a plan where a consumer’s silence or failure to take an affirmative action to
reject goods or services or cancel an agreement will be deemed an acceptance of an offer. 16 C.F.R. § 310.2(t).
443 16 C.F.R. § 310.4(d).
444 16 C.F.R. § 310.4(e).
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tend to use telemarketing more than others. For example, businesses that sell resort
timeshares and similar properties (including affiliates of franchised hospitality companies), have
utilized telemarketing quite extensively. Businesses that sell products and services to
consumers (particularly for at-home sales) through mobile sales teams or distributors may utilize
telemarketing, and some of these industries are franchised. But telemarketing may be utilized
by any franchisor or franchisee, and the telemarketing and DNC rules will apply to a company
that sells the goods or services that are marketed by telemarketers. A franchisor that expects or
encourages its franchisees to undertake telemarketing, or learns of a franchisee’s intent to
telemarket, should advise its franchisees to seek appropriate counsel, investigate the
prospective telemarketing company to assess whether and how it complies with the TSR, and
obtain assurances of compliance. Even if telemarketing may not be an integral part of a
franchise system’s marketing campaigns, the potential for adverse consequences is significant
enough for franchisors to warn franchisees of the compliance obligations. The negative public
relations generated by a do-not-call violation – even if it pertains to only one franchisee or
market – will harm the franchisor, other franchisees, and the goodwill of the system.
Consequently, if telemarketing may be utilized by franchisees, references to compliance with
these laws can be added to the franchisor’s manuals. Unless the franchisee’s business is in a
telemarketing-intensive business, disclosure of these rules in the FDD is generally not
necessary.

2. Drug Testing468

a. Generally

Drug-testing is the practice by which employers screen prospective and/or current
employees to determine if the prospect or employee has used, or has in his/her system, certain
drugs and/or alcohol. Most employers in the United States are not required to test employees
or applicants for illegal drugs, alcohol, or other substances, even though they have the right to
test for a variety of substances. However, drug-testing in the U.S. workplace is standard
practice, as it is an “integral part of [the] hiring process and the employment process” in the U.S.
today.469 If a business chooses to test employees for illegal substances, its drug-testing policies
and programs will likely be subject to state laws and possibly federal law.

For any employer, promoting a drug-free workplace has many benefits: it develops
customer confidence and goodwill; it helps maintain a safe workplace for employees and its
customers, and establishes a positive work environment for all employees. Drug-testing and a
“drug-free workplace” policy may also provide tangible economic benefits to a company.
Businesses that adopt a drug-testing policy may pay lower workers’ compensation and/or
unemployment compensation insurance premiums because of the policy. To achieve a drug-
free workplace, employers must be able to not hire employees that use illegal drugs, and/or to
provide counseling to, and/or to fire, those who use illegal substances. And to determine if
employees are using drugs and/or alcohol, an employer must be able to test for such
substances. But, a drug-free workplace and the procedures to implement a drug-free workplace
policy run up against privacy concerns. In addition, any person who has had to provide a urine,
saliva or hair sample in conjunction with a pre-employment evaluation, or a random test at work,

468 The authors wish to thank Matthew F. Nieman, Esq., of Jackson Lewis LLP, Reston, Virginia, for his assistance
and contributions to this section of this paper.
469 Mark A. de Bernardo & Matthew F. Nieman, GUIDE TO STATE AND FEDERAL DRUG-TESTING LAWS (Institute for a Drug
Free Workplace/Jackson Lewis LLP, 15th ed. 2008), quote by William L. Bedman, Esq., Assistant General Counsel,
Halliburton, p. ix. (the “Guide”).
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iii. Franchisor Testing of Franchisees

A franchisor may wish to conduct drug-testing on prospective franchisees as part of the
pre-sale screening or evaluation process. Even if the franchised business is not in an industry
with federal drug-testing requirements, there may be valid reasons to conduct drug-testing as a
condition of granting the franchise. For example, if the franchisee is likely to operate as a sole
proprietorship or single person operator (such a distributor of hand tools that drives a truck
(even if a CDL is not required), or a franchisee that sells and installs alarms and security
systems), the franchisor may determine that pre-sale testing will be beneficial. Clearly the
franchisor does not wish to have a substance-abusing franchisee drive a truck with the
franchisor’s logo on it. In the event of an accident in which drug or alcohol use is a contributing
factor, a franchisor may be able to blunt some of the expected criticism and negative publicity if
it had conducted, and the franchisee passed, a drug test prior to granting a franchise. And the
drug-testing policy may be useful in defending against claims from third parties.

In addition to pre-sale testing, a franchisor may decide to adopt a drug-testing policy for
all operating franchisees. If a concern exists that warrants pre-sale drug-testing (e.g., truck
drivers), that concern is likely to be present during the term of the franchise. If the franchisor
plans to drug-test franchisees, the franchisor should have a clear, unambiguous, and well-
communicated policy. Evidence of drug, alcohol or other illegal substances may be a default
under the franchise agreement and grounds for termination. But before adopting such a policy,
it should be reviewed and approved by counsel, and should be compliant with the laws of all
applicable states. Moreover, it should be clearly disclosed in the FDD, and included with
specificity in the franchise agreement.

If a franchisor adopts a drug-testing policy to test prospective or existing franchisees, the
franchisor is unlikely to find clear guidance under the laws regarding implementing such a plan
or policy. Many of the state drug-testing laws are written in terms of individuals, companies,
employers and employees, and may not apply specifically to the franchisor sale-of-a-franchise
scenario or a franchise termination situation, because these are not employment-related
situations or relationships. Even though a franchise or independent contractor relationship is
not an employment relationship, the drug testing laws may provide a framework for policies that
might be adopted by franchisors in the franchisee application process. For example, in
Connecticut, like many other states, pre-employment drug-testing is permitted, but applicants
must be provided with written notice of the testing.497 Applying this notice principal to the
franchise context, a franchisor selling franchises in Connecticut (or another state with a similar
law) may decide to implement pre-sale testing, but it should look to the state laws for guidance
regarding pre-testing written notice. The written notice requirements of many state laws easily
can be applied to the franchise application process. By providing advance notice of the
franchisor’s drug-testing plans, a prospective franchisee will have a choice as to whether to
apply for the franchise and undergo a drug test. Even if the drug-testing laws do not apply to
the franchisor-franchisee relationship, a franchisor that models its policy in compliance with laws
applicable to employers can argue – if its actions are challenged – that it followed the closest
analogous laws and regulations.

Drug-testing is part of the employment landscape. It is something every franchisor and
franchisee should consider in the context of their business operations, employee safety and
morale, and potential impact to the goodwill of the brand. But, because of the state-specific

497 See supra note 490.
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misdemeanor to deny access to a disabled person traveling with a service animal.550 Maine has
actually declared that any violation of its statute is a “strict liability” crime. In addition to jail time,
statutory fines may be imposed on those found to have violated a particular state’s statute. The
cost of a violation could rise astronomically because several states provide that, in addition to
statutory fees, attorneys’ fees expended in pursuing a civil action are recoverable by the
plaintiff. The attorneys’ fees provision in state statutes has dramatically increased litigation
relating to service animal laws, as the plaintiff’s attorney is assured of recovering his/her fees
even if the statutory penalty is not very large.

IV. CONCLUSION

Franchising operates in approximately 75 industries, and the business laws and
regulations that may affect franchised businesses, including franchisors and franchisees, are
numerous and diverse. The discussion above touches on but a small number of these laws. In
some cases, the overlapping federal and state laws are too numerous to catalog in this paper.
But, a franchise lawyer -- for a franchisor or franchisee, in-house or outside counsel – should
become aware of the types of laws that may affect his/her clients’ business and how they may
impact those businesses, from potential liability to third parties, franchisor vicarious liability, risks
to the brand goodwill, the impact on training and ongoing operations, and FDD disclosures. The
discussion above and the appendices are intended as a launching point for additional research
and/or in state-specific analysis of these laws and regulations.

550
These states include but are not limited to Alabama, California, Connecticut, Delaware, Florida, Georgia, Idaho,

Illinois, Indiana, Louisiana, Maryland, Michigan, Minnesota, Missouri, Montana, New Hampshire, New Mexico, North
Carolina, North Dakota, Oklahoma, Rhode Island, South Carolina, South Dakota, Tennessee, Texas, Utah, Virginia,
West Virginia and Wyoming.
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Beer, Wine, and Liquor, Class B, On-Sale, Hotel-Conference Center, from 9:00
a.m. to 1:00 a.m., Friday and Saturday sales to 2:00 a.m., Sunday from 10:00
a.m. to 1:00 a.m. No Off-Sale

ANNUAL LICENSE FEE: $2,500 - IN ADDITION TO THE ABOVE, A CLASS B,
BWL, HOTEL/MOTEL LICENSE REQUIRES 3 FLOORS, AN ELEVATOR, 100
ROOMS, DINING ROOM WITH SEATING FOR 125, AND KITCHEN
FACILITIES.

SPECIAL CLASS B

Beer/Wine/Liquor Performing Arts Facility
Beer, Wine and Liquor, Class B, Performing Arts, from 10:00 a.m. to 2:00 a.m.
Monday through Sunday.

ANNUAL LICENSE FEE: $1,000 - ON-SALE ONLY - FOR USE BY A NOT-FORPROFIT
PARTNERSHIP, LIMITED LIABILITY COMPANY, CORPORATION, OR
OTHER ENTITY THAT LEASES THE PERFORMING ARTS FACILITY TO
HOST ARTISTIC, CORPORATE, AND COMMUNITY-RELATED ACTIVITIES.
THE PERFORMING ARTS FACILITY MUST HAVE: (1) A MINIMUM CAPITAL
INVESTMENT, NOT INCLUDING REAL PROPERTY, OF $1,000,000; (2) A
MINIMUM CAPACITY OF 2,000 PERSONS; AND (3) A FOOD SERVICE
FACILITY PERMIT AND 30 SEATS IN A FOOD SERVICE AREA.

SPECIAL B-K Beer/Wine Kensington

Beer and Light Wine, Class B-K, On-Sale, Restaurants, from 9:00 a.m. to 1:00
a.m.; Sunday from 10:00 a.m. to 1:00 a.m. No Off Sale. NOTE: May not serve
alcoholic beverages after 11:00 p.m. if located in certain commercial areas.

ANNUAL LICENSE FEE: $400 – ON-SALE ONLY - REQUIRES BATHROOMS
FOR BOTH SEXES AND MINIMUM SEATING FOR 40 PATRONS. MUST MEET
MINIMUM RATIO REQUIREMENT OF 50% FOOD TO 50% ALCOHOL. THE
FOOD RATIO PERCENTAGE CANNOT INCLUDE CARRYOUT FOOD.
REQUIRED TO FILE RATIO REPORTS FOR THE FIRST 12 MONTHS OF
OPERATION.

SPECIAL B-K Beer/Wine/Liquor Kensington

Beer, Wine and Liquor, Class B-K, On-Sale, Restaurants, from 9:00 a.m. to 1:00
a.m. Friday and Saturday sales to 2:00 a.m., Sunday from 10:00 a.m. to 1:00
a.m. No Off-Sale. NOTE: May not serve alcoholic beverages after 11:00 p.m. if
located in certain commercial areas.

ANNUAL LICENSE FEE: $2,500 - MUST BE LOCATED WITHIN CERTAIN
SPECIFIC AREAS OF THE TOWN OF KENSINGTON, MARYLAND. NO
ALCOHOL MAY LEAVE THE LICENSED PREMISES - REQUIRES
BATHROOMS FOR BOTH SEXES AND MINIMUM SEATING FOR 30
PATRONS. MUST MEET MINIMUM RATIO REQUIREMENT OF 50% FOOD TO
50% ALCOHOL. THE FOOD RATIO PERCENTAGE CANNOT INCLUDE
CARRYOUT FOOD. REQUIRED TO FILE RATIO REPORTS FOR THE FIRST
12 MONTHS OF OPERATION.

CLASS C Beer/Wine/Liquor Fraternal/Veteran

Beer, Wine and Liquor, Class C, Clubs, from 6:00 a.m. to 2:00 a.m., Sunday from
10:00 a.m. to 2:00 a.m. No Off-Sale.

ANNUAL LICENSE FEE: $1000 - ON-SALE ONLY - NO ALCOHOL MAY LEAVE
THE LICENSED PREMISES - ISSUED TO ELEEMOSYNARY GROUPS
HAVING A NATIONAL MEMBERSHIP AND AT LEAST 200 LOCAL MEMBERS
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Appendix E

State Laws on Dealer Reimbursement
For Warranty Work

1. Cal. Civil Code §§ 1793.5, 1793.6

California Civil Code § 1793.5 stipulates that if a manufacturer which sells goods with
express warranties within the state and not provide authorized service and repair facilities within
the state will be liable to the retailer who incurs obligations in giving effect to the manufacturer’s
warranties "in an amount equal to that which would be received by the retail seller for like
service rendered to retail consumers who are not entitled to warranty protection."

California Civil Code § 1793.6 provides that every manufacturer who sells consumer
goods in California under express warranty shall be liable to every independent serviceman
performing services in giving effect to the express warranty, whether the independent
serviceman is acting as an authorized service or repair facility designated by the manufacturer,
or as an independent serviceman. The amount of the liability is an amount equal to the actual
and reasonable costs of the service and repair, including costs for parts, transportation and a
reasonable profit. "It shall be a rebuttable presumption affecting the burden of producing
evidence that the reasonable cost of service or repair is an amount equal to that which is
charged by the independent serviceman for like services or repairs rendered to service or repair
customers who are not entitled to warranty protection."

2. Conn. Gen. Stat. Ann. §42-110w

Connecticut General Statute § 42-110w provides that any manufacturer making an
express warranty with respect to receiving equipment for personal, family or household
purposes who designates a service representative to honor the terms of the warranty must
reimburse its representative for work done under the warranty for "the amount charged by such
service representative for services and repairs, including parts and labor, to customers who are
not covered by any warranty protection." Section 20-342(7) defines “receiving equipment” as
“television or radio receiving apparatus and associated components, including, but not limited
to, antenna receiving systems, phonographs, tape recorders and audiovisual equipment”.

3. Minn. Stat. Ann. §325G.19 (subd. 3)

Minnesota Stats. Ann. § 325G.19(3) provides that "Every manufacturer who makes an
express warranty pursuant to a consumer sale, who authorizes a retail seller within this state to
perform services or repairs under the terms of the express warranty shall be liable to the retail
seller in an amount equal to that which is charged by the retailer seller for like service of repairs
rendered to retail consumers who are not entitled to warranty protection."

4. Or. Rev. Stat. §72.8130

Oregon Statute § 72.8130 provides that each manufacturer who, with respect to a
consumer good sold within this state, makes an express warranty but does not provide a service
or repair facility within this state is liable to the retail seller (i) when there is a replacement, for
the cost of the replaced goods, transportation and reasonable handling charge, and (2) when
there are services or repairs in accordance with the warranty, an amount equal to that which
would be received by the retail seller for like service rendered to a retail consumer who is not
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Appendix F

Summary of the FTC’s Telemarketing Sales Rule

as reprinted from
the FTC’s “Facts for Business – Complying with the Telemarketing Sales Rule”

i

“Briefly stated, the amended TSR:

– supplements the company-specific Do Not Call provision of the original Rule with new
provisions based on a National Do Not Call Registry.

– creates an "established business relationship" exception to the National Do Not Call
provisions so that a company may call a consumer with whom it has such a relationship,
even if the consumer's number is on the Registry.

– allows a company to call a consumer who has given the company express written
permission to call, even if the consumer's number is on the Registry.

– prohibits denying or interfering with a consumer's Do Not Call request.

– prohibits misuse of Do Not Call lists.

– covers charitable solicitations placed by for-profit telefunders. (The National Do Not Call
Registry provisions do not apply to for-profit telefunders; rather, for-profit telefunders must
keep their own Do Not Call lists and honor call recipients' requests not to be called.)

– requires sellers and telemarketers to obtain express verifiable authorization when payment
is made by methods other than credit card or debit card, and limits the use of the written
confirmation method.

– requires sellers and telemarketers offering credit card loss protection plans to disclose
specific information.

– prohibits misrepresentations in the sale of credit card loss protection plans.

– requires sellers and telemarketers making an offer that involves a negative option feature to
disclose specific information.

– prohibits misrepresentations about negative options.

– specifies that all required disclosures be made truthfully.

– requires additional disclosures for prize promotions.

– prohibits disclosing or receiving, for consideration, unencrypted consumer account numbers.

– requires sellers and telemarketers to get a consumer's express informed consent before
submitting the consumer's billing information for payment.

– sets out guidelines for what constitutes evidence of express informed consent in
transactions involving "pre-acquired account information" and "free-to-pay conversion"
offers.

– requires telemarketers, for purposes of Caller ID, to transmit the telephone number, and,
when made available by the telemarketer's telephone company, the telemarketer's name.

– prohibits telemarketers from abandoning any outbound telephone call, subject to a safe
harbor.

– prohibits telemarketing calls placed on and after September 1, 2009, that deliver
prerecorded messages, whether answered in person by a consumer or by an answering
machine or voicemail service, unless the seller has previously obtained the call recipient's
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written and signed agreement (which may be obtained electronically under the E-Sign Act)
to receive such calls.

– requires any permitted prerecorded message telemarketing call that could be answered in
person by a consumer to include an automated interactive opt-out mechanism available at
all times during the message.

– requires any permitted prerecorded message telemarketing call that could be answered by
an answering machine or voice mail service to include a toll-free telephone number that
enables the call recipient to call back and connect directly to an automated opt-out
mechanism

– exempts from the written agreement requirement of the amendment charitable solicitation
calls placed by for-profit telemarketers (“telefunders”) that deliver prerecorded messages on
behalf of non-profits to members of, or previous donors to the non-profit, but requires that
such calls include a prompt keypress or voice-activated opt-out mechanism.

– exempts healthcare-related prerecorded message calls that are subject to the Health
Insurance Portability and Accountability Act of 1996 from the prohibition on telemarketing
calls that deliver prerecorded messages.

– extends the applicability of most provisions of the Rule to "upselling."

– requires telemarketers and sellers to maintain records of express informed consent and
express agreement.

– narrows certain of the original TSR’s exemptions.

– clarifies that facsimile transmissions, electronic mail, and similar methods of delivery are
direct mail for purposes of the direct mail exemption.”

ihttp://www.ftc.gov/bcp/edu/pubs/business/marketing/bus27.shtm.
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*From Call Compliance, Inc., last updated 2009, http://www.callcompliance.com/regulations/statelist.html.
Reprinted and used with permission from Call Compliance, Inc.
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