
 

 

 

  

Portfolio Media. Inc. | 111 West 19th Street, 5th Floor | New York, NY 10011 | www.law360.com 
Phone: +1 646 783 7100 | Fax: +1 646 783 7161 | customerservice@law360.com 

 

Biggest Environmental Cases To Watch In 2023 

By Juan Carlos Rodriguez 

Law360 (January 2, 2023, 12:02 PM EST) -- Some huge environmental cases are on the docket for courts 
across the country in 2023, including an expected Supreme Court ruling on the Clean Water Act's reach, 
lawsuits over the federal government's efforts to control vehicles' greenhouse gas emissions and fuel 
economy, a high court dispute over Superfund liability, and emerging chemicals litigation. 
 
Supreme Court justices heard oral arguments in October for two environmental cases, one of which 
could change how the Clean Water Act's jurisdiction is understood and another regarding a state's right 
to impose animal care requirements on food sold within its borders. 
 
At the D.C. Circuit, there are a few different lawsuits over the U.S. Environmental Protection Agency's 
and National Highway Traffic Safety Administration's actions to limit GHG emissions from cars and light 
trucks and control their fuel efficiency. 
 
Lawsuits across the country have also taken aim at the makers and users of per- and polyfluoroalkyl 
substances, or PFAS, also known as forever chemicals because of their tendency to persist for a long 
time in human bodies and the environment. 
 
Here are some of the biggest environmental cases to watch in 2023. 
 
Clean Water Act Jurisdiction 
 
The U.S. Supreme Court in October heard oral arguments in a case about whether the Ninth Circuit used 
the right test to determine whether wetlands are subject to federal jurisdiction under the Clean Water 
Act. 
 
Idaho landowners Michael and Chantell Sackett are appealing the Ninth Circuit's ruling that they need a 
Clean Water Act permit to build a home on their property. The appeals court in 2021 unanimously 
rejected the Sacketts' "core argument," which the circuit judges said was premised on rejecting a 
concurring opinion written by former Supreme Court Justice Anthony Kennedy in 2006's Rapanos v. 
United States, and instead accepting the late Justice Antonin Scalia's plurality opinion for determining 
the statute's jurisdiction over wetlands. 
 
Ankur Tohan, a partner at K&L Gates LLP and a practice group coordinator for the firm's global 
Environment, Land and Natural Resources practice group, said whether the justices go with Kennedy's 
test, Scalia's or something else, attorneys will be looking for increased certainty. 



 

 

 
"From my experience in dealing with regulators, there's been confusion about how you establish 
jurisdiction," Tohan said. "The jurisdictional determination process has been cumbersome and slow, and 
that adds complexity for developers or folks out there trying to do work to figure out whether they need 
to go to an agency to get approvals." 
 
He said the court can add certainty to the process by articulating a test that the EPA and the Army Corps 
of Engineers can then use to draft regulations that will ultimately survive scrutiny by a court. 
 
The case is Michael Sackett et al. v. U.S. Environmental Protection Agency et al., case number 21-454, in 
the Supreme Court of the United States. 
 
California Animal Care Law 
 
The justices in October also heard oral arguments in their review of a challenge to a California ballot 
initiative that banned in-state sales of pork born from sows kept in confined housing. 
 
The National Pork Producers Council and American Farm Bureau Federation are appealing a California 
federal court's decision to dismiss their lawsuit challenging a 2018 voter-approved ballot initiative that 
bans in-state sales of meat from pigs born to mothers confined in small spaces. 
 
The Ninth Circuit in July upheld a California federal district judge's decision to dismiss the case, saying 
the law correctly regulates in-state and out-of-state actions in the same way. The appeals court noted 
that circuit precedent dictates a state law can only be found to violate rights under the dormant 
commerce clause in narrow circumstances and said the law's alleged "upstream effects" on out-of-state 
producers' operations don't clear that bar. 
 
California's law requires that egg-laying hens, veal calves and breeding pigs be allowed freedom of 
movement and be housed in cage-free designs. The animals must not be prevented from lying down, 
standing up, fully extending limbs or turning around freely. 
 
During oral argument in the fall, the justices delved into the nuances of the Constitution's dormant 
commerce clause, which isn't spelled out in the founding document but has been interpreted as barring 
states from treating out-of-state and in-state companies differently. 
 
The case is National Pork Producers Council et al. v. Karen Ross et al., case number 21-468, in the 
Supreme Court of the United States. 
 
Petitions on Review 
 
The justices are also considering two petitions for writs of certiorari in other environmental cases. 
 
In one, Georgia-Pacific is seeking review of the Sixth Circuit's finding that International Paper Co. 
and Weyerhaeuser Co. are not liable for any part of a $49 million Superfund cleanup in Michigan. 
 
A unanimous three-judge panel in April overturned a Michigan federal judge's ruling that had 
apportioned liability to all three of those companies, along with NCR Corp. The panel sided with 
International Paper on appeal and said the Comprehensive Environmental Response, Compensation and 
Liability Act's statute of limitations prevented Georgia-Pacific from collecting costs related to cleaning up 



 

 

the Kalamazoo River Superfund site from International Paper and Weyerhaeuser. The site is 
contaminated with polychlorinated biphenyls, or PCBs, from decades of use by the paper industry. 
 
Georgia-Pacific is asking the Supreme Court to take the case because it says the Sixth Circuit incorrectly 
interpreted CERCLA's statute of limitations and barred it from collecting costs from the other 
companies. 
 
In another case, New Jersey herring fishers are asking the justices to strike down a federal rule requiring 
them to host at-sea monitors. 
 
They also urged the high court to take down a long-standing doctrine requiring judges to defer to agency 
expertise as well. 
 
Loper Bright Enterprises Inc. and the other fishing companies told the high court that the D.C. Circuit got 
it wrong in August when it issued a split opinion upholding a 2020 National Marine Fisheries Service rule 
that imposed an industry-funded monitoring program on herring fishers. The appeals court relied on the 
Supreme Court's 1984 decision in Chevron v. Natural Resources Defense Council, under which courts 
must defer to executive branch agencies when interpreting ambiguous statutory issues. 
 
In this case, the question is whether the NMFS can also force domestic fishing vessels to pay up to 20% 
of the salaries of the monitors they're forced to host. 
 
The cases are Georgia Pacific Consumer Products LP et al. v. International Paper Co. et al., case 
number 22-465; and Loper Bright Enterprises et al. v. Gina Raimondo et al., case number 22-451, in the 
Supreme Court of the United States. 
 
Auto Emissions And Fuel Efficiency 
 
Three pending cases involving the federal government's efforts to control the greenhouse gas emissions 
and fuel efficiency of cars and light trucks will continue in 2023. 
 
In one case, Texas and a group of other Republican-leaning states and several industry organizations led 
by the Competitive Enterprise Institute asked the D.C. Circuit to strike down the EPA's regulations 
strengthening greenhouse gas standards for auto emissions, arguing that the agency overstepped its 
authority. 
 
In another, the Biden administration's fuel economy standards are under attack by environmentalists 
who told the D.C. Circuit they need to be strengthened. The standards are separately being challenged 
by a fuel industry group and red states that allege they are too strict. 
 
Under an April rule promulgated by the National Highway Traffic Safety Administration, automakers 
must increase corporate average fuel efficiency, or CAFE, standards over the next few years. But the rule 
is facing legal challenges from the Natural Resources Defense Council and the American Fuel and 
Petrochemical Manufacturers and 11 states led by Texas for different reasons. 
 
In a third case, the D.C. Circuit is being asked to repeal an EPA waiver allowing California to set emission 
standards for vehicles and mandate zero-emission vehicles, fuel, trucking and business groups argued, 
saying the agency does not have authority to make such a broad decision. 
 



 

 

The groups, including the Texas Oil & Gas Association, National Federation of Independent Business and 
the Sulphur Institute, all filed amicus briefs Dec. 19 in the appellate court over the EPA's decision to let 
California continue to set its own rules for pollution in the Golden State. 
 
The cases are Natural Resources Defense Council v. National Highway Traffic Safety Administration et 
al., case number 22-1080; Ohio et al. v. U.S. Environmental Protection Agency et al., case number 22-
1081; and State of Texas et al. v. Environmental Protection Agency et al., case number 22-1031, in 
the U.S. Court of Appeals for the District of Columbia Circuit. 
 
Forever Chemicals Litigation 
 
Litigation over the impacts of per- and polyfluoroalkyl substances, or PFAS, also known as forever 
chemicals because of their tendency to persist for a long time in human bodies and the environment, 
continues to evolve. 
 
Both McDonald's and Burger King have been sued over PFAS in food packaging. 
 
In the McDonald's case, filed in Illinois, a proposed class alleges that every time a consumer buys a Big 
Mac, they are exposed to PFAS that increase risks of cancer and other illnesses, while the fast-food giant 
assures the public that its products are safe. 
 
PFAS have been found to cause a host of ill health effects on people — including cancer, liver damage, 
fertility issues and other diseases — but these compounds are found in food product packaging and are 
likely to make their way into the food, according to the complaint. 
 
In the Burger King case, filed in California, another proposed class is making similar 
allegations, saying the restaurant company doesn't tell its customers about the dangers its Whoppers 
present to their health and, in fact, markets its products as "safe" and "sustainable," the suit states. 
 
Chemical companies continue to be the target of litigation as well. 
 
In September, a South Carolina federal judge overseeing multidistrict litigation over claims that 
firefighting foam contaminated groundwater said 3M knowingly withheld information about the risks 
associated with forever chemicals for decades, denying its bid for a government immunity defense. 
 
In March, an Ohio federal judge certified a class of plaintiffs who claim the nation's top chemical 
companies knowingly put their health at risk for decades by selling and distributing PFAS, although that 
ruling is on appeal at the Sixth Circuit. 
 
Allyson Cunningham, a partner at Lathrop GPM, called the current PFAS litigation "the tip of the 
iceberg." 
 
"The hazardous substance designation of PFAS will only add an additional layer of cost recovery 
litigation under CERCLA," Cunningham said. "This environment will make it difficult for companies with 
heavy PFAS liabilities to continue to operate as they have before. For companies with products 
containing PFAS, state and federal compliance requirements were triggered even at the end of 
December, and vary by sector, so it is very important that companies evaluate their supply chains in light 
of state and federal regulations applicable to their industry to evaluate the best strategies to mitigate 
liability." 



 

 

 
The cases are Larry Clark v. McDonald's Corp., case number 3:22-cv-00628, in the U.S. District Court for 
the Southern District of Illinois; Azman Hussain v. Burger King Corp., case number 4:22-cv-02258, in 
the U.S. District Court for the Northern District of California; In re: Aqueous Film-Forming Foams 
Products Liability Litigation, case number 2:18-mn-2873, in the U.S. District Court for the District of 
South Carolina; and Hardwick v. 3M Co. et al., case number 2:18-cv-01185, in the U.S. District Court for 
the Southern District of Ohio. 
 
--Additional reporting by Emily Field, Lauren Berg, Tom Lotshaw and  Kelly Lienhard. Editing by John C. 
Davenport. 

All Content © 2003-2023, Portfolio Media, Inc. 

 


