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First Circuit Affirms No Waiver of Right to

Arbitrate

The First Circuit Court of Appeals has affirmed a district court’s confirmation of an arbitration
award, concluding that franchisor Toddle Inn Franchising had not waived its contractual right to

arbitrate by initially seeking injunctive relief in court.

The First Circuit Court of Appeals has affirmed a district court’s confirmation of an
arbitration award, concluding that franchisor Toddle Inn Franchising had not

waived its contractual right to arbitrate by initially seeking injunctive relief in court.

Toddle Inn Franchising, LLC v. KPJ Assocs., LLC, 2021 WL 3524057 (1st Cir. Aug. 11,
2021). In 2006, Toddle Inn entered into a franchise agreement with KPJ Associates,
which KPJ unilaterally sought to terminate in 2018. KPJ informed Toddle Inn it
intended to continue operating a daycare service at the same location with the
same employees but under a different name, which prompted Toddle Inn to
immediately file suit seeking injunctive relief under the Lanham Act. The court
denied the relief requested, but later granted Toddle Inn’s motion to compel
arbitration. Toddle Inn subsequently won its claims in arbitration. Toddle Inn then
successfully petitioned the district court to confirm the arbitration award, and also
won additional attorneys’ fees incurred in the action to confirm. KPJ appealed, but
the First Circuit affirmed the lower court decision on all grounds.

On appeal, KPJ raised three theories for reversal. First, KPJ alleged the district
court did not have subject matter jurisdiction despite the Lanham Act claim
because the case was wholly insubstantial and frivolous. The court was not
persuaded at all and pointed out only the most extreme cases fail the
substantiality test. Toddle Inn alleged that KPJ was providing the same services in
the same location with the same employees, which the court believed was not
even close to a frivolous basis for bringing a Lanham Act claim. Second, KPJ
argued the district court erred in not finding Toddle Inn had waived its right to
arbitrate by bringing the district court action for injunctive relief. The First Circuit
rejected that argument by focusing on the very broad arbitration provision in the
franchise agreement that, while requiring arbitration of all disputes, expressly
granted Toddle Inn the additional right to seek injunctive relief in court. Finally,
KPJ claimed under the arbitration provision of the franchise agreement that only
the arbitrator, and not the court, had discretion to award attorney's fees. Again,
the First Circuit disagreed, quoting from the agreement that attorneys’ fees were
recoverable, not only in the arbitration proceeding, but also “in any legal
proceeding” including “appeals” and “post judgment proceedings.”
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